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In fhr Sijiprrior Court of the State of California, in and for

the Countfj of Saiita Cl<ira.

AUTO TRACTION COMPANY OF
BAN JOSE (a Corporation),

Plaintiff,

vs.

UNIVERSAL AUTO:\IOBTLE COM- /

PANY (a Corporation), and THE^
AETNA INDEMNITY COMPANY
(a Corporation), i

Defendants.

Complaint.

For its canse of action herein plaintiff alleo^es as fol-

lows:

I.

That at all times hereinafter stated plaintiff has been,

and it still is, a corporation organized and existing under

the laws of the State of California, and having its prin-

cipal place of business in the city of San Jose in said

State, and that at all of said times the defendant Uni-

versal Automobile Company has been, and still is, a cor-

y)oration organized and existing under the laws of South

Dakota, and having its principal place of business in

the city and county of San Francisco, California, and

that at all of said times the Aetna Indemnity Company

has been, and it still is, a corporation organized and ex-
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istino- under tlie laws of the State of Oonnecticut, and

that all of said corporations Lave been at all times here-

inafter stated doing- and transacting- business in the

State of California.

II.

That A. H. Eddj, hereinafter referred to as the third

party in the contract hereinafter referred to as Exhibit

*'A,'- did, before the commencement of this action, as-

sign, transfer and set over to the plaintiff herein all his

right and interest in and to said contract and all mat-

ters and things therein provided for, and all rights of

action accruing out of the same, and did at the same

time assign, transfer and set over to the plaintiff herein

all his right and interest in and to the contract a copy

of which is hereafter referred to as Exhibit ^^B," and all

rights and causes of action arising therefrom; and that

the plaintifT now is, and since such assignment has been

the ()wn(*r and holder thereof.

III.

That on June 30, 190i3, the plaintiff, and the defendant,

I^niver^^u^l Automobile Oompany, and said A. H. Eddy

executed and delivered, said I^niversal Automobile Com-

pany as the first party, and said Auto Traction Company

:ts lh(^ s(M(>nd party, and said A. H. Eddy as th.e third

party, a certain agreement in writing, a c()i)y wlu^eof is

hereunto attached and marked Exhibit ''A" and made a

part iHM'Cof.

IV.

Tlial from t\\o time of tlu^ (^xfMution and delivery of
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said contract last above mentioned until and including^

the 24tli day of October, 1903, the plaintiff herein and

said A. IT. Eddy duly performed all the conditions of'

said contract on their part, and that on said 24th day of

October, 1903, the plaintiff herein, by and Avith the con-

sent of said Eddy, and said Universal Automobile Com-

pany executed and delivered a written agreement that

the time for the completion of the vehicles mentioned

in said contract of June 30, 1903, should be extended to

and include the first day of December, 1903.

• V.

That on said October 24, 190i3, and in consideration of

said extension of time so agTeed upon as hereinbefore

mentioned, the defendants Universal Automobile Com-

pany and the Aetna Indemnity Ck)mpany executed and

delivered to the plaintiff herein and said A. H. Eddy a

Avritten contract, a copy whereof is hereunto attached

and marked Exliibit '^B" and made a part hereof.

VI.

That from and including said 24th day of October,

1903, the plaintiff herein and said Eddy have duly per-

formed all the conditions of said contract of June 30,

1903, on their part.

VII.

That the defendant, Universal Automobile Company,

lias never at any time manufactured or delivered to the

plaintiff herein, or to said A. H. Eddy, nor completed

anv of the four vehicles of deliverv wagons referred to
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ill para'iTaph 1 of said contract of June 30, 1903, in ac-

cordance witli the plans and specifications thereunto

annexed, or otherwise, or at all, and never did at any

time deliver the same or any part thereof in San Jose,

and that the failure on the part of said Universal Auto-

mobile Company was without any excuse whatever and

Avas not the result of any strikes or delay in railway

transportation or accidents of any kind, and have wholly

failed, refused and nej>lected so to do, and that notwith-

standing- said extension ^ranted on October 24, 1903,

said defendant Universal Automobile Company has

wholly failed, refused and neglected up to the time of

the commencement of this action to manufacture, or de-

liver or complete any of said vehicles or delivery wa^^ons,

and lias at all times wh(dly failed, refused and ne,f>lected

to in any way comply with tlie terms and conditions of

paid contract of June 30, 1903. That pursuant to the

l»rovisions of said contract of June 3-0, 1903, this plain-

tiff and said Eddy paid to the defendant Universal Auto-

mobile Company, to wit, on June 30, 1903, the sum of

Ji?2r>00, and on Au.o-ust 10, 1903, tlie sum of |1,000.

VITI.

That on TIecember 10, 1903, there was duly served

upon and delivered to tiie defendant, the Aetna Indem-

nity Company, a notice in writins:, a copy whereof is

li( reunto attached marked Exhibit '^C and made a part

hereof, and that on T>ecember 17, 1903, ihovo was duly

served u])(>n and delivered to tlie defendant Universal

Automobile C(mipauy a notice, a copy whereof is here-
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imto attaihed and niarke<l Exhibit ''D" and made a part

hereof.

IX.

That said assigunient from A. II. Eddy to this plaintitt'

was made prior to the commencement of this action and

after the service of the two notices hereinbefore re-

ferred to as Exhibits "C" and ^^D."

X.

That notwithstanding the service npon said defend-

ants of the notices hereinabove referred to, they have

Avholly failed, refused and ne^^iected, and they still fail;

refuse and neglect to pay over to the plaintiff herein the

said sum of .*!!^3,750, or any part thereof.

Wherefore plaintiff prays for a judgment against said

defendants for said sum of f3,750 in United States gold

coin, and for interest thereon at the rate of 7 per cent

per annum, to wit, on said |2,500 from July 1, 1903, and

on said $1,000 from August 11, 1903, up to the entry of

judgment herein, and for all costs of suit.

E. M. ROBENTHAL,

Attorney for Plaintiff.

State of California,

County of Santa Clara,—ss.

Charles W. Coe, being first duly sworn, deposes and

says: That he is an officer, to wit, the president of the

Auto Traction Company of San Jose, the plaintiff named

in the foregoing complaint, and that he verifies said com-

plaint on behalf of said corporation; that he has heard

said complaint read and knows its contents, and that
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the same is true of his own kiiowledoe and belief except

as to matters and things therein stated on his informa-

tion and belief and that as to them he believes it to be

true. OHAS. W. COE.

Subscribed and sworn to before me this 23d day of De-

cember, 1903.

[Notarial Seal] E. M. ROSENTHAL,
Notary Public in and for the County of Santa Clara, Oali-

fornia.

Exhibit "A."

This article of agreement made and entered into this

30th day of June, 1903, in triplicate by and between the

Universal Automobile Company, a corporation, as party

of the first part, and the Auto-Traction Company of San

Jose as party of the second part and A. H. Eddy of San

Jose as party of the third part, witnesseth:

I.

The said ])arty of the first part does hereby agree and

covenant to manufacture and deliver to the said parties

of the second and third part, four vehicles or delivery

wagons in accordance with the plnns nud specifications

hereto annexed and marked Exhibit ''A,'' to wliich refer-

ence is hereby made and the same is made as much n

part hereof as if written out in full herein.

II.

Said vehicles to b(^ delivered in San Josi^ witliin 47

days from the time of the payment of the first install-
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luciit on the account of said vehicles as hereinafter speci-

fied.

III.

The said party of tlu^ first part aj^recs to mannfacture

;ind deliver said niacliines for the sniu of |4,50'0.00 and

llie said Auto-Traction Company a<>rees to pay on ac-

count of two of said vehicles, the sum of $2,250.00' and

said party of the third part is to pay |2,250.00 for the

other two of said vehicles which the parties respectfully

agree to pay as hereinafter specified.

IV.

It is mutually agreed by and between the parties here-

to that any delay caused to said party of the first part

I)y reason of strikes, railway transportation or accidents

sliall be added to the time herein specified for the com-

pletion and delivery of said vehicles.

V.

The payments are to be made by the respective par-

ties as follows:

Fifty per cent of the cost of said vehicles to be paid

upon the signing and execution of this contract;

Twenty-five per cent when said vehicles are assembled,

said payment not to be required earlier than 3>Q days

from the date hereof.

The balance 25% upon the delivery of said vehicles.

VI.

It is mutually agreed that for the protection of the

snid parties of the second and tliird part that they shall



8 The Aetna Indemnify Coinpa ni/ vs.

be the owners of the material and portion of the vehicles

manufactured as purchased and manufactured to the

extent of their respective payment paid and to be paid.

VII.

It is mutually agreed by and between the parties here-

to that for the protection of all parties hereto, that an

insurance policy be taken out as a mechanic's riskUpon

the articles purchased and portions manufactured of

said vehicles pending- their completion and loss if any

payable to the respective parties hereto according to

their respective interests in said vehicles at the time of

said loss the payment made and to be made therefor,

each of the parties hereto is to pay as follows: Party of

the first part 1/2 of the premium and the second and

third part to pay 1/2 of said premium.

In witness whereof, the respective parties hereto, has

caused their respective names to be signed by their

respective officers, duly authorized so to do.

Witness the hand and seal of said parties of the third

part the day and year first above written.

UNIVERvSAL AUTOMOBILE COMPANY,

By WM. H. H. HABT,

President,

AUTO-TRACTION COMPANY,

By A. H. EDDY,

Vice-president.

By CECIL S. LEAN,

Secretary.

A. H. EDDY.
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Exhibit ^^A."

SPEOIFIOATIONS FOR LIGHT DELIVERY
WAGONS

for the

AUTO-TRACTION COMPANY
of

SAN JOSE, CALIFORNIA.

RUNNING GEAR: Artillery wood wheels, Roller

BeariujT^s, 4 inch Dianioncl Si)ecial, pneumatic Rubber

Tires, Two inch Steel Axles, both rear and front. Rear

axle with Roller Bearings, Half Elliptic Springs Wheel

Steering gear. 2 1/2 x 2 1/2 x 1/2" Angle Steel Frame.

Band Breaks on each rear wheel.

BODY: Best Ash and Poplar, Ash sills 2 1/2'' x 2 1/2'',

side braced. Body ironed complete, 1/8" x 2" Band Iron

runners in Bottom, Tail Board hinged and chained Rear

steps. Body nine feet long from dash to tail board

closed and 41 inches wide. Hooded front. Tank capacity

sufficient for twenty-four hours continuous run.

ENGINE TRANSMISSION AND CONTROL: Double

5x5 Cylinder engine, jump spark, separate Splitdorff

Spark Coils, Storage Battery. Either the Methot,

Longuemare or Turner Vaporizer, Friction Gear Trans-

mission, Steel and Bronze Gear, Steel Friction Discs,

Cast Iron stops. Double lever control Three speeds

forward and one Reverse: Differential on counter shaft,

Two chain wheel drive. Painting, Upholstering, Etc.

Eight (8) Coats paint, color to suit purchaser. Spring

Cushion Seats L^pholstered in leather, F'rench Horn and

Headlight with separate generator. Oil side lamps.
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Mechanical Construction (except tires) oiiaranteed for

one year, machine to have a maximum capacity of 30{I0#

and a speed of from four to fifteen miles an hour.

Exhibit ^'B."

Know all men by these presents: That the Universal

Automobile Company, a corporation, duly organized,

created and existinj>' under the laws of South Dakota,

with its principal place of business in the city and county

of San Francisco, State of California, as principal, and

The Aetna Indemnity Company, a corporation, duly or-

ganized, created and existini> under the laws of Con-

necticut, as surety, are held and firmly bound unto the

Auto-Traction Company of San Jose, and A. H. Eddy, of

the same place, in the sum of thirty-six hundred dollars,

t»(dd coin of tlie United States of America, to be paid to

the said Auto-Traction Company of San Jose and said

A. II. Eddy, for Avhich payment Avell and truly to be

made we bind ourselves and our successors, jointly and

severally, and firmly by these presents; and when paid

said sum to be in full of all claims and demands ai»'ainst

said Universal Automobile Company, principal, and

ao-ainst said suretv. Sealed with our seals and dated

the 24th day of October, one thousand nine hundred and

three.

The condition of tliis obligation is such, that if the

above bounden Universal Automobile Company, its suc-

cessors or assigns, shall in all thin<>s stand to and abide

by, and well and truly keep and perform, the (n^-enants,

conditions and agreements in a certain contract, dated
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June 30, 1903, executed by said Universal Automobile

Company with said Auto-Traction Company and said

A. H. Eddy, for the construction and completion of cer-

tain automobiles, the time for the construction of which

said automobiles has been extended to December 1st,

1903, contained, on its or their part to be kept and per-

formed, at the time, to wit, December 1st, 1903, and in

the manner and form in said contract specified—then

the above obligation shall be void; otherwise to remain

in full force and virtue.

In witness whereof the said Universal Automobile

Company, by resolution of its Board of Directors, has

caused these presents to be subscribed by its President

and Secretary, and its corporate name and seal to be

hereunto affixed, and the said Tlie Aetna Indemnity Com-

pany, has caused these presents to be signed by its at-

tornev in fact, and Assistant Secretarv, thereunto duly

authorized the day and year first above written.

UNIVERSAL AUTOMOBILE COMPANY,

By WM. H. H. HABT,

President.

And CHAS. F. BELSER,

Secretary.

[Corporate Seal]

THE AETNA INDEMNITY COMPANY, OF Hart-

ford, Connecticut,

By JUDSON C. BRUSIE,

Attorney in Fact.

[Corporate Seal] Attest: A. M. HOWELL,

Assistant Secretary.
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Exhibit "C."

San Jose, Cal., Dec. 9, 11)03.

To the Aetua Indemnity Company.

Gentlemen: Yon will please take notice, that the time

specified for the completion and delivery of the vehicles

or waj^ons, set forth in the agreement, made by the Uni-

versal Automobile Company with us, under dates of

June 30, 1903, and October 21, 1903, has expired, and

that on account of the failure, on the part of the said

Automobih^ CN)mpany to complete and deliver the said

vehicles as provided in tlie said agreement, we liave

rescinded the said agreement, and have duly notified the

said Univei-sal Automobile Company of such rescission,

and have demanded from them, the return of the moneys

])aid them by us, together with interest, at the rate of

7 per cent per annum on account of said agreement.

We hereby demand of you, as surety for said Universal

Automobile Company, to return to us of the moneys paid

l;y us to said I'niversal Automobile Company, to wit^

3,000, being the amount specified in your bond to us of

date October 21, 1903.

AUTO TRACTION COMPANY,

By CHAKLES ^Y. COE,

President.

A. H. EDDY.
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Exhibit "D."

San Jose, Cal., Dec. 15, 1903.

To the Universal Automobile Company, a Corporation.

Sirs: You are liereby notified, that the time specified

for the completion and delivery of the vehicles or

wagons, set forth in your agreement, made to A. H.

Eddy, and the Auto-Traction Company of San Jose,

dated June 30, 1903, and October 24, 1903, has expired,

and that on account of the failure on your part to com-

plete and deliver the said vehicles as provided in the

said agreement, I have been authorized and instructed

to notify you, that the said Auto-Traction Company, has

duly rescinded the said agreement. You will therefore

take notice hereby, that the said agreement is rescinded

and at an end.

I, therefore, on behalf of said Auto-Traction Company,

hereby, demand of you, the return of the moneys paid

to you by the said corporation, to wit, the sum of |1,T50,

to-gether with interest, at 7 per cent per annum, from

the date of payment to you.

AUTO-TRACTION COMPANY,

By CHAS. W. COE,

President.

I likewise have rescinded tlie said agreement, and

notify yo^ of said rescission, and I hereby demand of

you, the return of the moneys paid by me to you, to wit,
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the sum of |1,750, together with the interest, at 7 per

cent per annum from the date of payment to you.

A. H. EDDY.

[Endorsed]
: Filed Dec. 23, 1903. Henry A. Pfister,

Clerk. P>y J. :\r. Shilue, Deputy Clerk.

In the Superior Court of the State of California, in and for

the County of Santa Clara.

AUTO TRACTION CO:\rPANY OF
SAN JOSE (a Corporation),

Plaintiff,

ys.

UXIYERSAL AUTO:\rOP>TLE COM-

PAXY (a Corporation), and THE
AETNA INDEMNITY COMPANY
(a Corporation),

Defendants.

Action brought in the Superior Court of the State of

California, in and for the County of Santa Clara,

and the Complaint filed in the office of the Clerk of

said County of Santa Clara.

Summons-

The People of the State of California Send Greeting to

Uniyersal Automobile Company, a Corporation, and

the Aetna Indemnity Company, a Corporation, De-

fendant.
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You are hereby directed to appear and answer the

comphiint in an action, entitled as above, brought

against you in the Superior Court of the State of Cali-

fornia, in and for the county of Santa Clara, within ten

days after service on you of this summons, if served

witliin tin's county, or witliin thirty days if served else-

where.

And you are hereby notified that unless you so appear

and answer as above required, the said plaintiff will

take judgment for any money or damages demanded in

the complaint as arising upon contract, or will apply

to the Court for any other relief demanded in the com-

plaint.

Given under my hand and tlie seal of the Superior

Court of the State of California, in and for the county

of Santa Clara, this 23d day of Dec, A. D. 1903.

[Seal of the Suj^erior Court.]

HENRY A. PFTSTER,

Clerk.

By J. M. Shilue,

Deputy Clerk.

State of California,

County of Santa Clara,—^ss.

I, Henry A. Piister, county clerk of the county of

Santa Clara, State of California, and clerk of the Super-

ior Court in and for said county, do hereby certify that

the original summons issued on the 23d day of Decem-

ber, 1903, in the case. Auto Traction Co. of San Jose,

Plaintiff, vs. Universal Automobile Co. et al., Defend-
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ants, No. 15,160, has never been returned or filed, and

is not now of record and on file in said court.

In witness w'bereof, I have hereunto set my hand and

affixed the seal of the said Superior Court, this 3d day

of March, A. D. 1901.

[Seal] HEXKY A. PFISTER,

aerk.

By J. M. Shilue,

Deputy Clerk.

/// fh( Superior Court of the State of California, i}i and for

the County of Santa Clara.

AUTO TRACTION COMPANY OF

SAN JOSE (a Corporation),

Plaintiff,

vs.

FNIVERSAL AFTO:\rOBILE CO. (a\

Corporation), et al.,
]

Defendants./

Demurrer of the Aetni Indemnity Company.

The defendant, the Aetna Indemnity Company, a cor-

poration, demurs to the com])laint in the above-entitled

action, on the followino- oTounds:

T. That said complaint does not state facts sufficient

to constitute a cause of action.

II. That said complaint does not state facts suffi-

cient to constitute a cause of action against this defend-

ant.
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Wherefore, tliis defendant prays judo-ment that the

plaintiff take nothing- by this action, and for this de-

fendant's costs.

JUDSOX C. BRUSIE,

Attorney for Defendant, The Aetna Indemnity Company,

[Endors(-d] : Filed Jan. 27, 1904. Henry A. Pfister,

Clerk. By J. M. Shilne, Deputy.

In the ^Superior Court of tlie State of California, in a)td for

tlie County of Santa Clara.

AUTO TKACTION COMPANY OF
SAN JOSE (a Corporation),

Plaintiff,

vs.

UNIVERSAL AUTO:\rOBILE CO. (a \
r

Corporation), et al.,
j

Defendants. /

Demurrer of the Universal Autombile Company.

The said defendant. Universal Automobile Company,

a corporation, demurs to the complaint on file in the

above-entitled action, on the following o^rounds.

I.

That said complaint does not state facts sufficient to

constitute a cause of action.

Wherefore, this defendant prays judgment that the
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])laintiff take iiothiug by this action, and for this defend-

ant's costs.

AYLETT K. COTTOX,

Attorney for Defendant, Universal Antomobile Com-

pany.

[Endorsed]: Filed Jan. 27,1004. Henry A. Pfister,

Clerk. By J. :M. Hhilne, Deputy.

Ill ihc Superior Coiiri of the Stale of Vatifornla, In and for

the Count!/ of Saiita Clara.

AUTO TRACTION COMPANY OF
SiAN JOSE (a Corporation),

Plaintiff,

vs.

UNIVERSAL AT^TO:\fOBILE COM-

PANY (a Corporation), and THE
AETNA INDEMNITY COMPANY, (a

E

Corporation), f

Definidants. /

Petition for Removal to the Circuit Court of United States

for the Northern District of California.

To said Honorable Superior Court of the State of Cali-

fornia, in and for the County of Santa Clara:

Your petitionee's, I^niversal Automobile Company, a

corporation, and The Aetna Indemnity Company, a cor-

poration, respectfully sliow to this Honorable Court

dial thev are the d(^fendants in llie above-cMJtitled suit;
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that the matter and amount in dispute in said suit ex-

ceeds, exclusive of interests and costs, the sum or value

of two thousand dollars; that said suit is of a civil na-

ture, and is a suit brought by tlie aforesaid plaintiff,

Auto Traction Compan}' of San Jose, a corporation,

against your petitioners:

That tlie controversy in said suit is wholly between

citizens of different states, and that the said plaintiff'

Avas at the time of the commencement of this suit, ever

since has been, and still is, a citizen and resident of the

State of California, and a corporation organized and

existing under and by virtue of the laws of the State of

California, that the said Universal Automobile Com-

pany one of the defendants in said suit, was at the time

of the commencement of this suit, ever since has been,

and still is, a citizen and resident of the State of South

Dakota, and a corporation organized and existing under

and by virtue of the laws of the State of South Dakota,

and a nonresident of tlie State of California, and that

the said defendant. The Aetna Indemnity Company, was

at the time of the commencement of this suit, ever since

has been, and still is, a citizen and resident of the State

of Connecticut, and a corporation organized and exist-

ing under and by virtue of the laws of the State of Con-

necticut, and a nonresident of the State of California,

and your petitioners further show^ that A. H. Eddy, w^ho

is mentioned in the complaint in said suit, was at the

time of the commencement of said suit, ever since has

been, and still is, a citizen and resident of the State of

California: I
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And your petitioiiors offer herewith a bond, witli good

and sufiicient surety, for their entering in said Circuit

Court of tiie Ignited States, on the first day of its next

session, a copy of the record in this suit, and for paying

all costs that nuiy l)e a warbled by said Circuit Court, if

said (V)uit should liold that tliis suit was wronofullv or

improperly renuwed thereto, and they pray this Honor-

able io proceed no further herein, except to make the

order for removal required by law, and to accept the said

sur(^ty and bond, and to cause the record herein to be

removed into said Circuit Court of tlie United States

within and for the Northern District of California.

UNIVEKSAL AUTOMOBILE COMPANY.

By AYLETT R. COTTON,

Its Attorney.

THE AETNA. INDEMNITY C():\1PANY.

By JUDSON C. BRUSIE,

Its Attorney.

^•t'Mo of California,

Cily aiid County of San Francisco,—ss.

Avlett K. Cotton, bein^- lirst dulv sworn, on oath de-

looses and says that he is tlu' attorney for the I^niversal

Automobile Company, a corporation, one of the defend-

ants in tlie above-entitled cause, that he has read the

foregoing petition, knows the contents thereof, and that

llie stat(Mnents llierein contained are tru(^ as he verily

believes.

AYLETT n. COTTON.
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Subscribed and sworn to before me this 26tli day of

January, 1904:.

[Seal] R. B. TREAT,

Xotary Public in and for the City and County of San

Francisco, State of California.

[Endorsed]: Filed Jan 27, 1904. Henry A. Pfister,

Clerk. By J. M. Shilue, Deputy.

In the Superior Court of the ^tate of Califoniia^ in and

for the County of Hanta Clara.

AUTO TRACTION COMPANY OF \

SAN JOSE (a Corporation),

Plaintiff,

vs.

i

UNIVERSAL AUTOMOBILE COM-

PANY (a Corporation), and THE
AETNA INDEMNITY COMPANY
(a Corporation),

Defendants.

Bond on Removal of Cause.

Kno^v all men by these presents, that Universal Auto-

luobih' Company, a corporation and The Aetna Indem-

nity Company, a corporation, as principals, and Wm. H.

H. Hart and J. J. Rauer, as sureties, are held and firmly

bound unto Auto Traction Company of San Jose, a cor-

poration, in the penal sum of five hundred dollars

($500.00), for the payment whereof, well and truly to

be made to said Auto Traction Company of San Jose,
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and assigns, we bind ourselves, representatives, succes-

sors and assigns, jointh^ and severally, firmly by these

presents.

Yet upon these conditions : Tliat said Universal Auto-

mobile Company and The Aetna Indemnity Company hav-

ing petitioned the Superior Court of the State of Califor-

nia, in and for the County of Santa Clara, for the re-

moval of a certain cause therein pending, wherein said

Auto Traction Company is plaintiff, and the said Univer-

sal Automobile Company and The Aetna Indemnity Com-

pany are defendants, to the Circuit Court of the United

States for the Northern District of California.

Now, if the said Universal Automobile Company and

The Aetna Indemnity Company shall enter in said Cir-

cuit Court of the United States, on the first day of its

next session, a copy of the record in said suit, and shall

A\ ell and truly pay all costs that may be awarded b}' said

Circuit Court of the United States, if said court shall

hold that said suit was wrongfully or improperly removed

thereto, then tliis obligation shall be void, otherwise to

be and remain in full force and effect.

Witness our hands this 26th day of January, 1904.

UNIVERSAL AUTOMOBILE COMPANY,

By AYLETT K. COTTON,

Its Attorney.

THE AETNA INDEMNITY (/OMPANY,

By JUDSON (\ BKUSIE,

Its Attorney.

WM. II. H. HART,

J. J. RAUER,
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State' of California,

City and County of San Francisco,—ss.

Wui. H. H. Hart and J. J. R^uer, being duly sworn,

each for himself, says that he is one of the sureties named

in the above bond; that he is a resident and householder

in said State, and is worth the sum above named over

and above all his just debts and liabilities, exclusive of

property exempt from execution.

AVM. H. H. HAKT,

J. J. RAUER,

Subscribed and s\\orn to before^ me this 26 day of Jany.,

1904.

[Seal] R. B. TREAT,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed]: Filed Jan. 27, 1904. Henry A. Pfister,

Clerk. By J. M. Shilue, Deputy.
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In the .Superior Court of the State of California, in and

for the County of Santa Clara.

AUTO TRACTION COMPANY OF
SAN JOSE (a Corporation),

Plaiutiff,

vs.

UNIVERSAL AUTOMOBILE COM-

PANY (a Corporation), et al.,

Defendants.

Order for Removal of Cause.

The defendants herein liavin^' witliiu the time provided

by law fihnl their petition for removal of this cause to

the Circuit Court of the United States for the Northern

District of California, and having at the same time ottered

bond in the sum of five hundred dollars, with a oood and

sufficient surety, pursuant to statute, and conditioned ai!-

cording to law; and the same being submitted to this

Court, and the Court being fully advised in the premises,

finds that said petition should be granted;

It is, therefore, ordered by this Court that said petition

be sustaine<l, and that said cause be removed for trial to

the next term of tlie Circuit Court of the United States

for the Northern District of California, pursuant to stat-

ute of t])(^ I'nited States in such cases made and provided,

and that all other proceedings of this Court be stayed.

Dated January 27th, 1904.

A. L. RHODES,

Judge.
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[Endorsed] : Filed Jau. 27, 1904. Henry A. Pfister,

Clerk. Bj J. M. Sliilue, Deputy.

In the Superior Court of the County of Santa Clara, State

of Califorivia.

At a session of the Superior Court, held at the courthouse,

in the eountv of Santa Clara, on the 2Tth dav of Jan-

uarv in the vear of our Lord, one thousand nine hun-

dred and four. Present : Honorable A. L. RHODES,

Superior Judge; Henry A. Pfister, Clerk and R. J.

Langford, Sheriff.

AUTO TRACTION CO. OF SAN JOSE,

Plaintiff,

vs.

UNIVERSAL AUTOMOBILE CO. el al..

Defendants. ('

P\/!Jnute Order for Removal of Cause.

On motion of Win. H. H. Hart, Esq., appearing on be-

half of defendants herein; it is now ordered that this

cause be and the same hereby is transferred to the Cir-

cuit Court of the ignited States for the Northern District

of California, for trial and determination.

I, Henry A. Pfister, clerk of the Superior Court of the

County of Santa Clara, do hereby certify that the fore-

going is a full, true and correct copy of an order made

in the aboye-entitled action on the date mentioned in the

caption thereof.
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Ill witness wlioreof, I have liereiiiito set mv hand and

the seal of the said Superior Court, this 27th day of Jau-

uarv, A. D. 1904.

[Seal] HENRY A. PFISTER,

Clerk.

Bv J. M. Shihie,

Deputy Clerk.

State of California,

County of Santa Clara,—ss.

I, Henrv A. Pfister, county clerk of the count v of Santa

Clara, State of California, and clerk of the Superior Court

in and for said county, do hereby certify the annexed to

be a true, full and correct copy of the original complaint,

suninions, demurrer of defendant, The Aetna Indemnity

Co., demurrer of defendant. Universal Automobile Co.,

petition for removal, bond for removal, order of removal

and minute ord(^r orantin2: transfer, now of record and

on file in said court.

In witness whereof, I have hereunto set my hand and

affixed the seal of the said Superior Court, this 1st day

of March, A. D. 1901.

[Seal] HENRY A. PFISTP^R,

Clerk.

By J. M. Shilue,

Deputy Clerk.

[Endorsed]: No. 13,562. U. S. Circuit Court, North-

ern District of California. Auto Traction Co. of San

Jose vs. Universal Automobile Co. et al. Transferred

Record. Filed :\Iarch 7, 1904. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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At a stated term, to wit, the Jiilv term, A. D. 1904, of the

Circuit Court of the United States of America, of the

Ninth Judicial Circuit, in and for the Northern Dis-

trict of California, lield at the courtroom in the city

and county of San Francisco, on Monday, the 1st day

of August in tlie year of our Lord one thousand nine

hundred and four. Present: The Honorable WILL-

IAM W. MORROW, Circuit Judge.

AUTO TRxVCTION COMPANY
]

vs.

y No. 13,562.

UNIVERSAL AUTOMOBILE COM-

PANY et al.

Order Sustaining Demurrer.

The demurrer of the defendant, Aetna Indemnity Com-

pany, to the complaint herein came on this day to be

heard, and having been argued by counsel, and considered

by the Court, it is ordered that said demurrer be, and

hereb}^ is, sustained, with leave to plaintiff, within ten

days from this date, to amend its complaint, or take such

other steps as it may be advised.
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In the Circuit Court of the United Htates^ in and for the

Ninth Circuity Northern District of California.

AUTO TRACTION COMPANY OF \

SAN JOSE (a Corporation), i

Plaintiff, I

vs. /

UNI^^ERSAL AUTO:\[OBILE COM- /

PANY (a Corporation), and THE \

AETNA INDEMNITY COMPANY \

(a Corporation), I

Defendants. /

Amended Comolaint.

Now comes the plaintiff above named and by leave of

Court first had and obtained, makes and files this its

amended complaint in said action and alleges:

1.

That at all times hereinafter stated the plaintiff has

been, and still is, a corpt)ration organized and existing

under the laws of the State of California, and having its

principal place of business in the city of San Jose in said

State of California.

2.

That the defendant Universal Automobile Company is

now and at all the times in this complaint mentioned,

v.as a corporation organized and existing under the hiws

of South Dakota, and having its principal place of busi-
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ness in the city and county of San Francisco, State of

California.

3.

That tlie defendant Aetna Indemnity Company is now,

and at all the times in this complaint mentioned has been,

a corporation organized and existing- under the laws of

the State of Connecticut, and that all of said corporations

have been at all times hereinafter stated doing and trans-

acting business in the State of California.

4.

That A. IT. Eddy, hereinafter referred to as the third

party in the contract hereinafter referred to as Exhibit

"A,'' did before the commencement of this action, assign,

transfer, and set over to the plaintiff' herein all his right

and interest in and to said contract and all matters and

things therein provided for, and all rights of action ac-

cruing out of the same, and did at the same time, assign,

transfer and set over to the plaintiff herein all his right

and interest in and to the said contract, a copy of which

is hereafter referred to as Exhibit ''B," and all rights

and causes of action arising therefrom; and that the

plaint ill* now is, and ever since such assignment has been

tli(^ owner and holder thereof and of each thereof.

That on June 30, 1903, the plaintiff and the defendant

Universal Automobile Company, and said A. H. Eddy

executed and delivered, said Universal Automobile Com-

pany as the first party, and said Auto Traction Company

as the second party and said A. H. Eddy as the third
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party, a certain a.oroomont \n writini}:, a copy whereof is

hereunto attaelied and marked Exhibit ^^A" and made a

])art hereof.

6.

That from the time of the execution and delivery of

said contract last above mentioned, the plaintiff herein

and said A. H. Eddy dnly perfcnnned all the conditions

of said ccmtract on their part to be performed, aad that

on said 24th day of October, 1003, the plaintiff herein, by

and with the consent of said Eddy, and of said defend-

ants, executed and delivered a written agreement which

by its terms provided that the time for the completion

of the vehicles mentioned in said contract of June 30,

1903, should be extended to and include the first dav of

])ecember, 1903.

7.

That on said October 24, 1903, and in consideration of

said extension of time so agreed upon as hereinabove men-

tioned, the def(^ndants Universal Automobile Company

and The Aetna Indemnity Company executed and de-

livered to the plaintiff herein and to said A. H. Eddy a

written contract, a copy whereof is hereunto attached

and marked Exhibit ''B" and made a part hereof.

8.

That said i)laintiff and said A. H. Eddy were, and each

of them was, ready at the time and place appointed by

the terms of said contract to receive and accept said

vehicles menticmed and described in said Exhibit "A" and

to pay for the same according to the said agreement of
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June 30tli, 1903, and that said plaintiff and said A. H.

Eddy have in all respects duly performed all the condi-

tions of said contract on their part to be performed. That

pursuant to the provisions of said contract of June 30.

1903, and of the i>roYisions of said contract of October

24t]i, 1903, tliis plaintiff and said A. H. Eddy paid to the

defendant Universal Automobile Company the sum of

13,500.00 as follows, to wit: On June 30, 1903, the sum

of 12.500.00 and on August 10, 1903, the additional sum of

?1 .000.00.

9.

That the defendant Universal xlutomobile Compan}^ has

never at any time manufactured or delivered to the plain-

tiff herein, or to said A. H. Eddy, nor completed any of

the four vehicles or deliver}- wagons referred to in said

contract of June 30, 1903, in accordance with the plans

and specitications thereunto annexed, or otherwise, or at

all, and never did at anv time deliver the same or anv

part tliereof in Ran Jose or elsewhere, and that the fail-

ure on the part of said Universal Automobile Company

was without any excuse whatever and was not the result

of any strikes or delay in transportation or accidents of

any kind, and that notwithstanding said extension granted

on October 24, 1903, said defendant Universal Automo-

bile Company has wholly failed, refused and neglected to

manufacture or deliver or complete any of said vehicles

or delivery wagons and has at all times Avholly failed and

yet (lo(^s fail, neglect and refuse to in any way comply

^^ith tlie terms and conditions of said contract of June
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30, 1903, to tho (lainage of sakl plaintiff in the sum of

§3,500.00, no part of wliich has been paid.

>Vherefore, plaintiff prays for a judgment against said

defendants for said sum of |3,500.00 in United States gold

( oin, and for interest thereon at the rate of 7 per cent per

annum, from the date of the commencement of this action,

and for all costs of suit.

E. M. ROSENTHAL, and

AA ILLIAM A. BOWDEN,
Attorneys for Plaintiff.

State of California,

County of Santa Clara,—ss.

Charles W. Coe, being first duly sworn, deposes and

says, that he is an officer, to wit, the president of the Auto

Traction Company of San Jose, the plaintiff named in th(^

foregoing complaint, and that he A^erifies said complaint

on behalf of said corporation, that he has heard said com-

plaint read, and knows its contents, and that the same is

tru(* of his own knowledge and belief except as to those

nuitters and things therein stated on his information and

belief, and that as to tlunn he believes it to be true.

CHARLES W. COE.

Subscribed and sworn to before me, this 5th day of

August, 1904.

[Seal] CHAS. A. THOMPSON,

Notary Public in and for the County of Santa Clara, State

of California.
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Exhibit "A."

This article' of a^ToeiiK'iit made and entered into this

30th day of Jnne, 1903, in triplicate by and between the

Uniyersal Antomobile Company, a corporation, as party

of the first part, and the Anto Traction Company of San

Jose as party of the second part, and A. H. Eddy of San

Jos(^ as T)arty of the third part,

Witnesseth:

I.

That said party of the first part does hereby agree and

coyenant to mannfactnre and deliyer to the said parties

of the second part and third part, four vehicles or de-

livery wagons in accordance with the plans and specifica-

tions hereto annexed and marked Exhibit '^A-' to which

reference is hereby made and the same is made as much a

part hereof as if written out in full herein.

II.

Said vehicles to be delivered in San Jose within 47 days

from the time of the payment of the first installment on

the account of said vehicles as hereafter specified.

III.

The said party of the first part agrees to manufacture

and deliver said machines for the sum of |4,500.00 and

the said Auto Traction Company agrees to pay on ac-

count of two of said vehicles, the sum of |2,250.00 and

said party of the third part is to pay |2,250.00 for the

other two of said vehicles which the parties respectfully

agree to pa}^ as hereinafter specified.
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IV.

It is iiintnnlly agreed by and between the parties hereto

tliat any delay cansed to said party of the first part by

reason of strikes, railAvay transportation, or accidents

shall be added to the time herein specified for the com-

l>letion and delivery of said vehicles.

V.

The payments are to be nmde by the respective parties

as follows: Fifty per cent of the cost of said vehicles to

be paid upon the signing and execution of this contract.

Twentj^-five per cent when said vehicles are assembled,

said pa^nuent not to be required earlier than 30 days from

the date hereof.

The balance twenty-five p(^r cent upon the delivery of

said vehicles.

VI.

\t is iiuitiially agreed that for the protection of the said

l)arl:ies of the second part and this part that they shall

l)e th(» owner's of the material and portion (>f the vehicles

/iKUiii fact lived as i)urchased and manufactured to the ex-

tent ot llicir respective payment and to be paid.

VII.

It is mutually agreed by and between the parties hereto

that for the protection of all parties hereto, that an in-

surance policy be taken out as a mechanic's risk upon the

artich^s purchascnl and portions manufactur(Ml of said

vehicles pending their completion and h>ss if any \ydy-

able io (he resp(H-tive parties hereto according to their
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respective interests in said vehicles at the time of said

loss the pavnieut made and to be made therefor, each of

tlie parti(*s hereto is to pay as follows: Party of the first

part oiie-half of the premium and the second and third

parties to pay one-half of said premium.

In v\'itness whereof, the respective parties hereto, has

caused their respective names to be signed by their re-

spective officers, duly authorized so to do.

^^ itness the hand and seal of said parties of the third

part the day and year first above-written.

UXIVEKSAL AUTOMOBILE COMPANY,

By WM. H. H. HART,

President.

AUTO TRACTION COMPANY,

By A. H. EDDY,
Vice-President,

By CECIL S. LEAN,
Secretary.

A. H. EDDl^

SPECIFICATIONS FOR LIGHT DELIVERY^ WAGONS
for the

AUTO TRACTION CO^IPANY

of

SAN JOSE, CALIFORNIA.

RUNNING GEAR : Artillery wood wheels. Roller Bear-

ings, 4-inch Diamond Special, pneumatic Rubber tires.

Two-inch steel Axles, both rear and front. Rear axle

with Roller Bearings, Half Elliptic Springs Wheel Steer-

ing gear 2 1/2 x 2 1/2 x 1/2'' Angle Steel Frame. Band

Breaks on each rear wheel.
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BODY : Best Ash and Poplar, Ash sills 2 1/2" x 2 1/2",

si(l(' braced, Body ironed complete 1/8" x 2" Bank Iron

rnnners in Bottom. Tail Board hin^^ed and chained Rear

steps. Body nine feet long from dash to tail board closed

and 44 inches wide, Hooded front, Tank capacity sufficient

for twenty-four hours continuous run.

EXGIXE TRANSMISSION AND CONTROL: Double

5x5 Cylinder enolne, jump spark, separate Splitdorff

J^park Coils, Storaj^e Battery, Either the Methot, Lon-

guemare or Turner Vaporizer, Friction Gear Transmis-

sion, Steel and Bronze Gear, Steel Friction Disc, Cast

Iron stops, Double lever control Tliree speeds forward

and one Reverse: Differential on counter shaft, two

chain wheel drive, Paintino, upholstering, Etc.

Eight (8) Coats paint, color to suit purchaser. Spring

Cusliion Seat upholstered in leather, French Horn and

Headlight with separate generator. Oil side lamps.

^leclianical Construction (except tires) guaranteed

for one year, ^[acliinc^ to liave a maximum carrying ca-

pacity of 3000
:/f

and a speed of from four to fifteen

miles an hour.

Exhibit "B."

Know all men by these presents, that the Universal

Automobile Company, a corporation, duly organized,

created and existing under the laws of South Dakota,

with its principal place of business in the city and

county of San Francisco, State of Califcu'uia, as princi-

]>al, and the A(^tna Indemnity Company, a corporation,
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duly organized, created and existinj* under the laws of

Connecticut, as surety, are held and firmly bound unto

the Auto-Traction Conipany of San Francisco, and A.

If. Eddy, of the same place, in the sum of thirty-six hun-

dred dollars. Gold Coin of the United States of America,

to be ])aid to the said Auto-Traction Company of San

Jose and said A. II. Eddy, for Avhicli payment well and

truly to be made we bind ourselves and our successors,

jointly and severally, and firmly by these presents; and

when paid said sum to be in full of all claims and de-

mands against said Universal Automobile Company,

l^rincipal, and against said surety. Sealed with our

seals and dated the 24th day of October, one thousand

nine hundred and three.
'

The condition of this obligation is such, that if the

above bounden Universal Automobile Company, its suc-

cessors or assigns, shall in all things stand to and abide

by, and well and truly keep and perform the covenants,

conditions, and agreements in a certain contract, dated

June 30, 1904, executed by said Universal Automobile

Company with said Auto Traction Compan^^ and said A.

H. Eddy, for the construction and completion of certain

automobiles, the time for the construction of which said

automobiles has been extended to December 1st, 1903,

contained on its or their part to be kept and performed,

at the time, to wit, December 1st, 1903, and in the man-

ner and form in said contract specified then the above

obligation shall be void; otherwise to remain in full

force and ^drtue.
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In witness whereof, the said Universal Automobile

Company, by resolution of its Board of Directors, has

caused these presents to be subscribed by its President

and Secretar}^, and its corporate name and seal to be

hereunto affixed, and the said The Aetna Indemnity

Compan}^ has caused these presents to be signed by its

attorney in fact, and Assistant Secretary, thereunto

duly authorized the day and year fii^st above written.

[Corporate Seal]

UNIVEKSAL AUTOMOBILE COMPANY.
By WM. H. H. HAIIT,

President.

And CHAS. F. BELSEB,

Secretarv.

THE AETNA INDEMNITY COMPANY, of Hart-

ford, Connecticut.

By JUDSON C. BRUSIE,

Attorney in Fact.

rCorporate Seal] Attest: A. :\1. HOWELL,

Assistant Secretarv.

Service of the within amended complaint hereby ad-

mitted this 8th day of August, 1904.

JUDSON. V. BKITSIE

Per :M. G. C.

[Endorsed]: Filed Aug. 8, 1904. Southard llolfman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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Jn Ihv Cinnif Conri of (lie I nifrd States^ in and for ihc

yintJi Circuit, Northern District of' California,

AUTO TKAOTION COMPANY OV

SAX JOSE (a Corporatiou),

Plaintiff,

vs.

UNIVERSAL AUTOMOBILE COM-

PANY (a Corporation), and THE
AETNA INDEMNITY COMPANY
(a Corporation),

Defendants.

Answer of the Aetni Indemnity Company.

Separate answer of the defendant, Aetna Indemnity

Company, to the amended complaint.

I.

For a first defense to said amended complaint this de-

fendant, said Aetna Indemnity Company, a corporation,

states that it has no information or belief upon the sub-

ject as to any or either of the allegations contained in

paragraph 4 of said amended complaint, and placing its

denial on that ground, this defendant denies each and

every allegation contained in said paragTaph.

XL

For a further and separate defense to said amended

complaint and to the matters therein alleged, this de-

fendant, said Aetna Indemnity Company, states, on in-
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formation and belief, tliat prior to the commencement

of this action, and on or about the 9th day of December,

1D03, the plaintiff in this action, and A. H. Eddy, who is

mentioned in said amended complaint, Avholly and abso-

lutely rescinded the agTeement in writinji, a copy of

which is attached to said amended complaint and

marked Exhibit '^\," and the written contract, a copy of

which is attached to said amended complaint marked

Exhibit ^'B," and that in connection Avith said rescind-

ing' of said agreement in writing and of said Avritten

contract, the said plaintiff and the said Eddy gave to,

and caused to be delivered to, said UniA'ersal Automo-

bile Company, on or about the f)th day of December,

189S, notices in Avriting of which the following are cop-

ies, to wit:

^^San eTose, Cal., Dec. 9, 1903.

^^To the Universal Automobile Company, a Corporation,

Sirs: You are hereby notified, that the time specified

for the completion and delivery of the vehicles or

wagons set forth in your agreement, made to A. H.

Eddy, and the Auto-Traction Company of San Jose,

dated June 30, 1903, and October 24, 1903, has expired,

and that on account of tlie failure on your part to com-

plete and deliver the said vehicles as provided in the

said agreement, T have been authorized and instructed

i() notify you, that the said Auto Traction Company

has duly rescinded the said agreement. You Avill there-

fore^ tak(^ notice hereby, that the said agreement is re-

scinded and at an end.
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^^I therefore, ou belialf of said Auto-Traction Com-

pany, hereby, demand of you, the return of the moneys

paid to you by the said Corporation, to wit, the sum of

fl,750.00, toi>ether with interest at 7 per cent per an-

num, from the date of payment to you.

^^AUTO-TRACTION COMPANY.
"By CHAS. W. OOE,

^'President.

^^I likewise have rescinded the said agTeement, and

notify you of such rescission and I hereby demand of

you, the return of the moneys paid by me to you, to wit,

the sum of |l,75O.00, together with interest at 7 per

cent per annum from tlie date of payment to you.

"A. H. EDDY."

This defendant said Aetna Indemnity Company, fur-

ther states, on information and belief, that the agree-

ment referred to in said notice by the Auto-Traction

Company as being dated June 30, 1903, is the agreement,

a copy of which is attached toi said amended complaint

as Exhibit '^A," and that the agreement referred to in

said notice as dated October 24, 1903, is the contract, a

copy of which is attached to said amended complaint as

Exhibit ''B," and that the agreement referred to in said

notice by A. H. Eddy is the said agreement a copy of

which is attached to said amended complaint as Exhibit

"A," and also said contract of which Exhibit "B'' is a

copy.

This defendant states, on information and belief, that

upon the giving of said notices by the said plaintiff and
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by the said Edd}- to said Universal Automobile Com-

pany, the said agreement in writing a copy of which is

attached to said amended complaint as Exhibit ''A" and

said contract a copy of which is attached to said

amended complaint as Exliibit "B/' became, and liave

ever since continued to be, absolutely rescinded and ex-

tinguished and that upon sucli rescinding of said agree-

ment and of said contract, this defendant became, lias

ever since been, and now continues to be, wholly dis-

ci) arged, released and exonerated from said contract of

which said Exhibit ^^B'' is a copy.

This defendant states, on information and belief, that

at the time said agreement and said contract were res-

cinded as above stated, no assignment or transfer of any

kind had been made to said plaintiff by said Eddy of any

right or interest in or under said agreement or said

contract or of any matter or thing therein provided for

or of any right of action or cause of action accruing out

of or arising therefrom; and denies that said plaintiff

is or ever has been the owner or holder of any right or

interest Avhatever in or under said written agreement or

said contract by means of any assignment or transfer

by said Eddy or in any manner under him.

This defendant states, that on or about the 9th day

of December, 1903, said plaintiff and said A. H. Eddy

gave and caused to be delivered to this defendant a

notice in writing of the aforesaid rescission of the said

agreement and of said contract, copies of which are at-

tached to said amended complaint as Exhibit ^'A'- and

Exhibit "B."
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This defendant states, that after said agreement and

said contract were rescinded as above stated, and on

the 23d day of December, 1903, this action was com-

menced, and in the orioinal complaint in this action and

by the exhibits thereto attached, said plaintiff set up

and pleaded the aforesaid rescission of the said ajiree-

ment and of said contract; and in said complaint, the

only claim made was for the recovery of the sums of

money originally paid under said agreement, and for in-

terest thereon from the time the money was paid, to

wit, |2,50O.00 and interest thereon from July 1st, 1903,

and |l,0'0O.00 and interest thereon from August 11th,

1903; and that tliereby, said plaintiff confirmed the

aforesaid rescission, and the consequent release of this

defendant from all liability under the said contract, a

copy of wliich is said Exhibit ^^B."

This defendant denies that it is liable to said plain-

tiff' for any damages or for any sum whatever.

Wherefore this defendant, said Aetna Indemnity Com-

pany, prays judgment that said plaintiff take nothing

by this action, and for this defendant's costs and dis-

bursements herein.

JUDSON G. BRUSIE,

Attorney for said Aetna Indemnity Company, Defend-

ant.

AYLETT E. COTTON,

Of Counsel.
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Stat(^ of California,

City and Count v of San I'rancisco,—ss.

Jndsou C. Brnsie, beini^- first dnly sworn, on oath de-

poses and says: Tliat ho is the attorney of record in the

above-entitled action of the Aetna Indemnity Company,

one of the defendants in the above-entitled action, a cor-

poration, and that he verifies said complaint ou behalf

of said corporation, that said defendant is absent from

said city and connty, tliit lie resides in said city and

county, that he has read the foregoing* answer and knows

the contents, and that the same is true of his own knowl-

edge, except as to those matters therein stated on in-

formation or beli(^f, and that as to those matters he be-

lieves it to be true.

JUDSON C. BRUSIE.

Subscribed and sworn to before me, this 16 day of

August, 1004.

[Seal] R. B. TREAT,

Notary Public in and for the City and County of San

Francisco, State of California.
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fn the Circuit Court of the United States^ Northern Dis-

trict of California.

AUTO TRACTION COMPANY OF.

SAN JOSE (a Corporation),
j

Plaiiitifr,/

vs.
\

\ 13,502.

UNIVERSAL AUTO:\rOBILE COM-\

PANY (a Corporation), et al.
|

Defendants. /

Acknowledgment of Service of Answer.

Service of the answer of the defendant, Aetna Indem-

nity Company, to the amended complaint in the above-en-

tith^l action, by copy, is hereby acknowledged this ITth

day of Angnst, 1904.

E. M. ROSENTHAL,

WILLIAM A. BOWDEN,

Attorneys for said Plaintiff.

[Endorsed] : Filed Augnst 18, 1904. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.
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1)1 the rimiif Court of the United States^ in and for the

Northern Distriet of California.

AUTO TRACTION COMPxVNV OF,

8AX JOSE (a Corporation),

Plaintiff,

vs.

UNIVERSAL xVUTOMOBILE COM- /

PANY (a Corporation), and THE
AETNA INDEMNITY COMPANY
(a Corporation),

Defendants.

Stipulation Waiving Jury Trial.

In the above cause it is a<?reed and stipulated by and

between the resi)ective parties thereto that said cause

above entitled may be tried and determined by the Court

without the intervention of a jury and a trial by jury is

hereby waived.

E. M. ROSENTHAL,

WM. A. BOWDEN,
Attornej^s for said Plaintiff.

Attorney for the Universal Automobile Company, a Cor-

poration.

JUDSON C. BRUSIE,

Attorney for the Aetna Indemnity Company, a Corpora-

tion.

[Endorsed] : Filed December 15, TOOL Southard Hoff-

man, Clerk. By AA'. B. Beaizley, Deputy Clerk.
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In flic Ch-cuit Court of flic United Htatcs, in and for the

\intJi Circuit, Northern District of California.

AUTO TRACTION COMPANY OF
SAN JOvSE (a Corporation),

Plaintiff,

vs.

, No. 13,5G2.
UNIVEPivSAL AUTOMOBILE CO^il-

PANY (a Corporation), and THE
AETNA INDEMNITY COMPANY
(a Corporation),

Defendants.

Findings of Fact and Conclusions of Law.

This action came on regularl}^ for trial on the 23d day

<>f December, 1904, before said court, sitting without a

jury, a trial by jury haying been in open court expressly

waiyed by all the parties hereto; William A. Bowden,

Esq., and E. M. Rosenthal, Esq., appearing as attorney's

for said plaintiff, and Aylett R. Cotton, Esq., appearing

as attorney for said defendant, Aetna Indemnity Com-

pany.

Said cause was tried upon the amended complaint of

plaintiff and the answer of the said defendant Aetna In-

demnity Company, to said amended complaint.

Thereupon eyidence, oral and documentary, was intro-

duced on said trial by said plaintiff and said defendant,

and the case haying been argued by the respectiye counsel

and submitted to the Court for its decision, and the Court
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liaviii.u considered the evidence and tlie law, and being

fully advised in the premises, hereby makes its findings

of fact and conclusions of law in this action as follows,

to wit :

1.

That before the commencement of this action, and on

tlie 22d day of December, 1903, A. H. Eddy, referred to as

the third party in the Avritten contract mentioned in th(.^

amended complaint in this action as Exhibit "A," as-

signed, transferred and set over to said plaintiff all of

his right, and interest in and to the said written contract

and at the same time assigned, transferred and set over

to the plaintiff herein all his right and interest in and to

the written contract referred to in said amended com-

plaint as Exhibit ^'B,-' and all his rights, and causes of

action arising therefrom, and that from said date of De-

cember 22d, 1003, the plaintiff has continuously been the

owner and holder thereof and of each thereof.

2.

That on the 24th day of October, 1903, the said de-

fendant Aetna Indemnity Conipan}^, made and executed

to said plaintiff Auto Traction Company, and to said A.

H. Eddy, its agreement of guarantee as set forth in Ex-

hibit *'B'- to said aanended complaint, wherein and

>\'hereby said Aetna Indemnity Company guaranteed that

said defendant. Universal Automobile Compan^^, its suc-

cessors or assigns, should in all things stand to and abide

by and well and truly keep and perform the covenants,

conditions and agreements as agreed to be performed
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l)Y tlic said aj>reemont of June 30th, 1904, of which said

Exliibit "X'' made part of said amended complaint is a

copy.

3.

That at the time tlie defendant Aetna Indemnity Com-

pany (executed the said agreement of guarantee, the said

defendant. Universal Automobile Company as principal,

gave a bond of indemuit}' to its said guarantee, said Aetna

Indemnity (Company, wherein and whereby said Universal

Automobile (^^ompany, fully indemnified said Aetna In-

demnity Company for any loss or liability that might be

occasioned or caused to said Aetna Indemnity Company

by reason of the execution by said Aetna Indemnity Com-

pany of said guarantee undertaking Exhibit ^'B."

4.

That prior to the commencement of this action, and on

or about the 16th day of December, 1903, the plaintiff in

this action, and A. H. Edd}, Avho is mentioned in the

amended complaint in this action, caused to be delivered

to said Universal Automobile Company, notices in writ-

ing of which the following are copies, to wit:

"San Jose, Cal., Dec. 15, 1903.

To the Universal Automobile Company, a Corporation.

Sirs: You are hereby notified, that the time specified

for the completion and delivery of the vehicles or wagons

set forth in your agreement, made to A. H. Eddy, and

the Auto-Traction Company of San Jose, dated June 30,

1903, and October 24, 1903, has expired, and that on ac-
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count of the failure on your part to complete and deliver

the said vehicles as provided in the said agreement, I

have heen authorized and instructed to notifv vou, that

the said Auto Traction Company, has duly rescinded the

said agreement; you will therefore take notice hereby,

that the said agreement is rescinded and at an end.

I therefore, on behalf of said Auto-Traction Company,

hereby, demand of you, the return of the moneys paid to

you b}^ the said corporation, to wit ; the sum of |1,750.00,

together with interest at 7 per cent per annum, from tlie

date of payment to you.

AUTO-TRACTION COMPANY,

Bv CHAS. W. COE,

President.

1 likewise have rescinded the said agreement, and notify

you of such re^scission, and 1 hereby demand of you, the

return of the moneys paid by me to you, to wit, the sum

of 11,750.00, together witli interest at 7 p(u- cent per an-

num from the date of payment to you.

A. H. EDDY."

5.

Tlial the agreement referred to in said notice by the

Auto Traction Company as being dated June 30, 1903, is

the agreement, a copy of which is attached to said amend(Ml

complaint as Exhibit ''A'' and that the agreement re-

ferred to in said notice as dated October 24, 1903, is the

contract, a (•o])y (f whicli is attached to said amended

comidaint as Exlii])it "T»," and that the agreement re-
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ferrod to in said notice by A. H. Eddy, is the said agree-

ment a copy of which is attached to said amended com-

plaint as Exhibit "A" and also said agreement of which

Exhibit ''B" attached to said amended complaint is a

copy.

e.

That on or about the IGth day of December, 1903, said

l)laintiff and said A. H. Eddy gave and cansed to be de-

li^'ered to said defendant Aetna Indemnity Company a

notice in ^^'riting of which the following is a copy.

"San Jose, Cal., Dec. 15th, 1903.

To the Aetna Indemnity Company:

Gentlemen: You will please take notice, that the time

specitied for the completion and delivery of the vehicles

or wagons, set forth in the agreement made by The Uni-

versal Automobile Company with us, under date of June

30, 1903, and October 21, 1903, has expired, and that on

account of the failure, on the part of the said Automobile

Company to complete and deliver the said vehicles as pro-

vided in the said agreement, we have rescinded the said

agreement, and have duly notified the said Universal Auto-

mobile Company, of such rescission, and have demanded

from them the return of the moneys paid them by us, to-

gether \\ ith interest at the rate of 7 per cent per annum

on account of said agreement.

We hereby denmnd of you, as surety for said Universal

Automobile Company, the return to us of the moneys paid

bv us to said Universal Automobile Company, to wit,
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$3,()00.00 beiii^ the anioiint si)ecifie(l in your bond to iis

of aate October 24, 1903.

AUTO-TKACTION COMPANY,

By CHAS. W. COE,

President.

A. H. EDDY."

7.

That after said notices were served as above-stated in

tiudiug 2, iind on the 23d day of December, 1903, this ac-

tion was commenced in the Superior Court of the State

of (^ilifornia in and for the county of Santa Clara, and

In the ori<>inal complaint in this action and by tlu' ex-

hibits thereto attaclied, said plaintiff set up and pleaded

the aforesaid notices and each thereof.

8.

That before the service of said notice upon and the (h^-

livery of the same to said Aetna Indemnity Company,

tlie said Aetna Indemnity (%)mpany consented to the re-

scission of said ccmtract by said plaintiit' and by said A.

H. Eddy.

And as conclusions of law the Court finds that the

plaintilt' is entitled to judgment against said Aetna In-

demnity (\)mpany for the sum of thirty-tive hundred dol-

lars, Willi interest thereon from the 23d day of Decem-

ber, 1903, at the rate of seven per cent per annum, and

for the ])laintiffV costs in this action, and it is ordered

that judo-ment ))e (Altered accordingly.

Signed ibis foiiiMli (biy of A))ril, 1905.

WILLIAM H. HUNT,

Judg(\



Auto-TnirfioH ('onipani/ of San Josf. 53

[Endorsed] : JMaintitf's PropOvsed Findings of Fact and

Conclusions of Law. Filed March 25, 1905. Southard

Hoffman, Clerk. By AV. B. Beaizley, Deputy Clerk.

Findings (allowed and signed.) Filed April 7, 1905.

Southard Hoffman, Clerk. By ^^^ B. Beaizley, Deputy

Clerk.

In the Circuit Court of the United States, Xinth Judicial

Circuity Northern District of California.

AUTO TRACTION COMPANY OF .

SAN JOSE (a Coi^oration),

Plaintitt*,

vs.

\ No. 13,562.
UNIVERSAL AUTOMOBILE COM- /

PANY (a Corporation), and THE
AETNA INDEMNITY COMPANY
(a Corporation),

Defendants.

Judgment-

This cause having come on regularly for trial upon the

issues joined between the amended complaint of the

plaintiff and the answer of the defendant Aetna Indem-

nity Company thereto, upon the 23d day of December,

1904, being a day in the November, 1904, term of said

Court, before the Court sitting without a jury, a trial by

jury having been duly waived in open court, William A.

Bowden and E. M. Rosenthal, Esqs., appearing as attor-

neys for plaintiff and Aylett R. Cotton, Esq., appearing
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as attorney for tlie defendant Aetna Indemnity Com-

pany, iuul eyidence oral and documentary upon behalf

of plaintiff and of said defendant haying- been introduced

and closed, and the cause hayini>- after arguments of the

attorneys for the respectiye parties, been submitted to

the Court for consideration and decision, and the Court

after due deliberation haying filed its findings in writ-

ing and ordered that judgment be entered herein in ac-

cordance therewith and for costs:

Now, therefore, by yirtue of the law and by reasi)n of

the findings aforesaid, it is considered by the Court that

the Auto Traction Company of San Jose, a corporation,

plaintiff, do hay(» and recoyer of and from the Aetna In-

demnity Company, a corporation, defendant, the sum of

thirty-fiye hundred dollars (|3500.00), together with in-

terest thereon from the 23d day of December, 1903, at

the rate of seyen per cent per annum and its costs in tins

behalf expended taxed at |74.70.

Judgment entered April Tth, 1905.

SOUTHAKI) HOFFMAN,

Clerk.

A true copy.

[Seal] Attest: SOUTHAKD HOFFMAN,

Clerk.

By ^y. B. Beaizley,

Deputy Clerk.

[Endorsed] : Filed April 7, UH)."). KSouthard Hoffman,

(^l(Mk. By A^^ 11 Beaizley, Deputy Clerk.
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[h the Circuit Court of the United States, Ninth Judicial Cir-

cuit, in and for the Northern District of California.

AUTO TRACTION COMPANY OF

SAN JOSE
^^-

) No. 13,562.

UNIVERSAL AUTOMOBILE COM-

PANY, et al.

Clerk's Certificate to Judgment-roll.

I, Southard Hoffnian, clerk of the Circuit Court of the

T7nited States, for the Nintli Judicial Circuit, Northern

District of California do hereby certify that the forego-

ing papers hereto annexed constitute the judgment-roll

in the above-entitled action.

Attest my hand and the seal of said Circuit Court this

7th day of April 1905.

[Seal] SOUTHARD HOFFMAN,

Clerk.

Bv J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Judgment-roll. Filed April 7th, 1905.

Southard Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk.
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In the Cirouit Court of the United StateSj in and for the

Ninth Circuity Northern District of California.

AUTO TRACTION COMPAKY OF

SAN JOSE (a Corporation),

PlaintifP,

UNIVERSAL AUTOMOBILE COM- /

PANY (a Corporation), and THE i

AETNA INDEMNITY COMPANY 1
I
r

(a Corporation), *

Defendants.

Memorandum and Order for Judgment

Plaintiff is entitled to jud^i>*ment a<>'ainst defendants

a« prayed for in its complaint, that is for IS.SOO.OO, witli

interest thereon at tlie rate of seven per cent per annnm

from the date of the commencemen.t of the suit, Decem-

ber 23d, 1903.

Plaintiff's evidence snstains the material allegations

of its complaint. The defendant, Universal Automobile

Company wholly failed to carry ont its contract.

The defendant The Aetna Indemnity Company became

liable by virtue of its contract with the plaintiff, dated

October 24th, 11K)3, (Exliibit ''B'') as principal to tlie

penal sum mentioned in its said (M)ntract.

Ehrman vs. Rosenthal et nl., 117 (^il. 491.

Moore and Barney vs. Paine, 12 Wendell, 123.

Smith vs. Estate of Steele, 25 V(M'mont, 427, (>0 Am.

Dec. 270.
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I am satisfied that defendants' objections to the intro-

duction of the secondary evidence admitted are not well

founded.

Cross vs. Bell, M N. H. 82.

(>)oper vs. Granberry, 33 Miss. 122.

Bartlett vs. Firemen's Fund Ins. Co., 77 Iowa, 155.

Judgment for plaintiff ordered.

WILLIAM H. HUNT,

Judge.

[Endorsed] : Filed February 27, 1905. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

/// Ihe Circuit Court of the United States, in and for the Ninth

Circuity Northern District of California.

AUTO TRACTION (^OMPANY OF

SAN JOSE (a Corporation),

Plaintiff,

vs.

UNIVERiSAL AUTOMOBILE COM- / ^^o. 13,5G2.

PANY (a Corporation), and THE
AETNA INDEMNITY COMPANY
(a Corporation),

Defendants.

Stipulation as to Signing of Bill of Exceptions.

It is hereby stipulated, by and between the said plain-

tiff and said defendant Aetna Indemnity Company, that

Honorable W. W. Morrow, the Judge of the aforesaid
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OiiTuit Court, may settle, certify and sign the bill of ex-

ceptions to which this stipulation is attached and make

the same a part of the record in the above-entitled ac-

tion, and said parties hereby waive notice of the settling

of said bill of exceptions, and certify that same is cor-

rect.

Signed this 28th day of April, 1905.

WILLIAM A. BOWDEX,
Attorney for Plaintiff.

JUDSON O. BRUSIE,
Attorney for Aetna Indemnity Compan3^

AYLETT R. COTTON,
Of Counsel.

Jn the Circuit Court of the I'nited StateSy Ninth Civvnli,

Northern District of (California.

AUTO TRACTION COMPANY OF
,

SAN JOSE (a Corporation), '|

Plaintiff,

TS.

\ No. 13,562.
UNIVERSAL AUTOMOBILE CO^il-

^

PANY (a Corporation), and THE
AETNA INDEMNITY COMPANY
(a Corporation),

Defendants.

Bill of Exceptions of the Defendant Aetna Indemnity

Company.

Be it remembered that on the 23d day of December,

1904, the above-entitled action came on for trial, be-
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tween said plaintiff, the said defendant Aetna Indemnity

Company, before said Court, without a jury, a jury trial

in said action havino- been waived by stipulation be-

tAveen said parties. Honorable W. H. Hunt presiding,

AYilliam A. Bowden, Esq., appearing as attorney for said

plaintiff, and Aylett R. Cotton, of connsel for said de-

fendant Aetna Indemnity Company appearing on be-

half of said Company, and upon said trial the following

proceedings were had.

A. H. EDDY, called for the plaintiff and sw^orn, was

examined and testified as follow^s:

Mv. BOAYDEX.—Q. Y^ou reside in San Jose, Mr.

Eddy? A. Yes, sir.

(2- Do you know the concern known as the Auto-

Traction Company, of San Jose? A. Yes, sir.

Q. And the defendant in this case, the Universal

Automobile Company? A. Yes, sir.

Q. Did you, on the 2d day of December, make an as-

signment to the plaintiff' in this case, the Auto-Traction

Company, of San Jose, of all your rights with reference

to the contract described in the complaint in this action?

A. The 2d day of what December?

Q. The 2d day of December, 1903.

A. Y^es, sir, about that time.

Q. Look at this pa])er and state whether or not this

is the assignment which you made (handing).

A. Y^es, sir, that is the assignment.

Q. Was it made on the date it bears?
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A. I thiuk it was, yes.

i}. Aud delivered at that time? A. Yes, sir.

Q. To the plaintiff in this action? A. Yes, sir.

Said paper was read in evidence and the following is

a copy of the same:

Plaintiff's Exhibit "A."

For value received, I hereby assign, transfer and set

over to the Auto-Traction Company, a corporation, all

of my right and interest in and to that certain agree-

ment, made and entered into the 30th day of June, 1903,

by and between the Universal Automobile Company, a

(orporation, party of th.e fiist part, and tlie Auto-Trac-

tion (^ompany of San Jo:^"e, party of the second part, and

myself, to wit: A. H. Eddy of San Jose, party of the

third part, and in and to that said Agi'eement, niade and

entered into by the Aetna Indemnity Company, a corpo-

ration, and the Universal Automobile Company, a corpo-

ration, to the Auto-Traction Company of San Jose, a

corporation, and said A. H. Eddy, dated October 24,

1903, together with all my rights and causes of action

arising therefrom.

In witness whereof I have hereunto set my hand and

seal, this 2d day of December, 1903.

(Signed) A. H. EDDY.

Signed, sealed and delivered in the presence of

E. :\r. ROSENTHAL.

(The paper Is marked Plaintiff's Exhibit ''Ar)
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(Testimony of A. H. Eddy.)

Q. Now, Mr. Eddy, just one other inquiry: Preyious

to the eommencement of this suit and before any at-

tempt to rescission was made, did you haye a eonVersa-

iions with the officers or mana<>er of the Aetna In-

(k^mnity Company? A. I did.

Q. What was that cotitefsktion?

.Arr. COTTON.—That is yery oeneral—^'officers.''

Mr. BOWDEN.—(}. Whom did you talk to?

A. I had a talk with a man who was tokl me was the

general manager of the company—I don't know what

his name is.

Q. In the general office in this city?

A. He had an office in this city in the Mills' Building.

Q. Wliat was the conversation?

A. I went to his office sometime about the first of

December, it Ayas on the first of December, as near as

1 recollect. In the first place I went there sometime

after the 24th of October, to inquire whether or not they

had gone security for the Universal Automobile Com-

pany, for the money that we had put up for the automo-

biles.

Q. Come down to the meat of the proposition. Did

they consent to a rescission of this contract?

A. They did.

Q. Did you notify, on that day, the Aetna Indemnity

Company that the contract made with the Universal

people had not been performed? A. I did.
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(Testimony of A. TI. Eddy.)

Q. Detail the conversation.

A. As I was sayinj>, in the first place, I went there

to find ont whetlier they were security for the Universal

Automobile Company. I felt rather suspicious about

the company, and desired to know if they were security.

That was after the 24th of October, and before the first

of December, probably a week after we received what

purported to be a bond from this company for our se-

( urity. On the first of December, the time at which we

were to receive these automobiles, I came up to San

Francisco, went down to the Universal Automobile Com-

pany's office and down to their shop, and inquired if

our automobiles were completed. They said they were

not.

(}. Confine yourself to the statement made to you by

the Aetna people.

Q. What we war.t is your conversation with the

ao-ent of the Aetna Company.

A. I inquired for the manager of the office—that was

the first conversation I had—and the manager was not

in. I stayed in the office for some little time, and finally

he came in. They told me he was the manager. He

took me to a private office. I notified him that the Uni-

versal Automobile Company had wholly failed or ne-

glected to complete our automobiles, and that the time

had expired. He looked over some papers on his desk,

and he said that it didn't make any difference to them.
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(Testimony of A. H. Eddv.)

Mr. COTTON.—I object to any statement about being

indemnified, on the ground that no such allegation is set

up in this complaint in any way.

]^lr. BOWDEX.—We rely on tlie fact that it is en-

tirely a probative fact. The statute so mentions it.

Mr. COTTON.—This is not a suit on a bond. It is a

suit on the asTeement.'?->'

Mr. BOWDEN.—A suit on both.

Q. Proceed, Mr. Eddy.

Mr, COTTON.—I object to any evidence in regard to

nny indemnity having been given, on the ground that

there is no statement in the complaint that the Aetna

Indemnity Company ever had any indemnity in respect

1o the obligation upon which it is sought to recover

against said Company.

The COURT.—^I will overrule the objection at this

time. If it turns out it is not relevant under the law

applicable, of course it need not be considered. I will

let the testimony go in.

Mr. COTTON.—Defendant excepts.

]ilr. BOWDEN.— (2. Proceed, Mr. Eddy.

A. I notified the manager that the Universal Auto-

mobile Company had failed to complete our vehicles, and

we should hold them, the Aetna Indemnity Company,

liable for the money. The manager looked over some

papers he had on the desk, said it did not make any
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(Testimony of A. H. Eddv.)

difference to them, tliat they were wholly protected, and

we could do whateyf^ we desired in reoard to collect-

ing our money. I toki him that the only thing' we could

do wouht be to sue the people, and sue them for the re-

coyery of our money; that there was no possibility or

likelihood of our getting the automobiles; that they had

not eyen started to make them, let alone to complete

them. That is about the extent of the conyersation.

We probably had some other conyersation, but it was

along that line.

Q. Preyious to that time had you, or yourself and the

Auto-Traction Company of ^an Jose, paid in full for the

automobiles, according to the contract?

A. We paid, according to the contract, three-quarters

of the contract price.

Q. Did you pay yourself?

A. I paid $2,250—one half.

Q. And you took a receipt from the Uniyersal Auto-

tomobile Company for that? A. 1 did.

Q. Look at this paper and see if that is the receipt

(handing).

(It is admitted that this is the receipt for that

amount.)
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(Testiiiionv of A. H. Eddv.)

Plaintiff's Exhibit "B."

San Jose, Oal., June 30tli, 1903.

Received from A. H. Eddy Two Thousand Two Hun-

dred and fifty dollars, Being- in full for 2 automobiles

as per contract. |2250.00.

UNIVERSAL AUTOMOBILE CO.,

By WM. n. H. HART,

President.

We offer this in evidence.

(The document is marked Plaintiff's Exhibit "B.")

Q. Was anything- further said then than what you

have stated, with reference to why you wished to

rescind the contract or not to receive the machines?

A. I had a considerable conversation with them rela-

tive to the use that we were going to put the automo-

biles to, and, among other things, I told them we had en-

tered into a contract with a big firm in San Jose for the

delivery of these goods; that on account of their delay

in building the automobiles, it would be impossible for

us to get the contract; that the contract had been re-

scinded, and that we had no use for these automobiles

unless we could get them that day, the first of Decem-

ber.

Q. You never did get the automobiles?

A. They never even started to make them.

Q. Did you ever get a dollar back tliat you put up?

A. Not a dollar.
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(Testimony of A. H. Eddy.)

Cross-examination.

Mr. OOTTOX.—Q. \Vith whom was that, that you

had the conversation in relation to the reseindino of the

contract?

A. The mana<>er of the Aetna Indemnity (^ompany.

(2- You do not know his name?

A. I do not. I never met the man but once before,

and only for a moment. I presume I could recoonize

him if I saw him, but I am not certain as to that.

Q. What did you say to him was tlie reason you de-

sired to rescind the contract?

A. Our contract that wc had put with the ]>eoplc at

San Jose liad been canceled on account of the delay in

delivering the automobiles, and we had no use for them.

The fact of the matter was that the very reason I told

him that was because there was no disposition for the

Universal Automobile Company to deliver tliein. They

li(Ml to ns from the commencement until they j^ot

through.

Mr. COTTON.—I move to strike out the words ''no

disposition." That is only the witness' opinion.

The COURT.—Th(w did not su])])ly tluMii, he says, and

never did.

Mr. (M)TTOX.— (2. When was thai that yim say you

were at ilie Aetna ludeninity Company's office?

A. The liist (lav of Dei-einber, 1003.
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(TestimoDV of A. H. Eddy.)

Q. Did yon serve the notices of rescission that were

served? A. No, sir, I did not.

Q. Do yon know who did serve them?

A. I snppose ]Mr. Rosenthal.

Q. Yonr name is Mr. Eddy?

A. Yes, sir.

Q. AVas tliat assigTiment ever delivered to the party

to whom it pnrports to have been made, the Auto-Trac-

tion Company (handing the witness Plaintiff's Exhibit

"A")?

A. The assionment that was made on the 2d dav of

December, 1903?

Q. Yes. A. Of San Jose?

Q. Y>s.

A. It certainly was delivered to the attorney of the

Auto-Traction Company, ]Mr. Rosenthal. At that time

he was the attorney.

Q. Then he did not pay you anything for it?

Mr. BOWDEN.—I do not see how that is material.

However, I do not care.

Mr. COTTON.—Q. I understand he did not pay you

anything for it?

A. No, sir, no money; nothing in the shape of money.

Q. There was no consideration for it?

A. No consideration, no. It Avas simply for the pur-

pose of suing.

(i. That was all? A. That was all.

il. That was in order to consolidate the two claims?
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(Testimony of A. H. Eddy.)

A. Yes, sir.

Q. The original contrael was signed by yon as well as

the Auto-Traotion Company?

A. That was the purpose.

Q. When the suit was brought, tlie complaint sets

up half of this money was going to you and half to the

Auto-Traetion Company. By this assignment, you en-

abled the Auto-Traetion Company to sue for the whole?

A. That is correct.

Redirect Examination.

Mr. BOWDEN.—Q. You did pay the whole amount

you agreed to pay—$2,250? A. Yes, sir.

Q. You paid the entire amount?

A. I paid the entire amount.

(}. And that receipt given here is for the 12,250, the

whole amount? A. Yes, sir.

(J. That you agreed to pay under the original con-

tract? A. Yes, sir.

i}. And it was tliat contract that you assigned to the

Auto Traction Company for the purpose of the com-

mencement of this action? A. Yes, sir.

(2- Do you know whether the Auto-Traction people

have paid all theirs?

A. I don-t think they have. They paid $1,000, I

know that.

(}. That is, $]<1,000 they paid when the Aetna people

came in and guaranteed?

Xo, sir; they paid ii before.- V,
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(Testimony of A. H. Eddy.)

Q. When the agreement was made that the Aetna peo-

ple would guarantee it?

Mr. COTTON.—Do not lead \\\\\u

A. No, sir, before that.

E. M. ROSENTHAL, called for the plaintiff, svyorn.

Mr. BOWDEN.—Q. You reside in San Jose?

A. Yes, sir.

Q. And have been an attorney practicing there for a

number of years? A. Yes sir.

Q. Do you know ^Ir. Judson C. Brusie, of the Aetna

Indemnity Company? A. Yes, sir.

(2. And the attorney of record for the Aetna Indem-

nity Company in this case? A. Yes, sir.

Q. Did you have any correspondence with him as lo

whether or not his company had received indemnity from

the Universal Automobile Company A\^ith reference to

this action?

A. I had a conversation with him, to which he re-

sponded by a letter to me.

Q. You had the conversation with Mr. Judson C.

Brusie? A. Yes, sir.

Q. What was that conversation, and when was it had?

Mr. COTTON.—The Aetna Indemnity Company ob-

jects to the interrogatory on the ground that it calls for

incompetent, irrelevant and immaterial testimony, and

on the ground that an agent or attorney cannot make

an admission to bind his principal, and that it is only
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(Testimony of E. M. Rosentbal.)

what may coustitiite a part of a transaction with an

ao-ent or attor-nev, a part of the res gestae that can be

proved; that an agent or attorney cannot make an ad-

mission after a supposed transaction to prove an alleged

transaction. It is only what an agent does for his prin-

cipal, and what he says when he is transacting some-

thing for his principal so as to be part of the res gestae

that can be proved.

Mr. BOWDEN.—We expected that the paper would

b(^ here, if your Honor please but it apparently is not.

The COUKT.—I will sustain th(^ objecticm tt) this line

(f questioning and the witness may be asked whether he

had CA'er seen the instrument itself, unless Judge Cotton

produces the instrument.

Mr. COTTON.—1 never saw them, and know nothing

of them.

:Mr. BOAVDEN.—AA'e saw them the other day. You

could produce that paper. There was no hesitancy on

the part of Mr. Brusie exhibiting it to myself and Judge

Kosenthal.

Mr. HAKT.—The trouble is, Mr. Brusie is not here.

Mr. BOWDEN.—(2. Did you examine this indemnity

agreement in the presence of Mr. Brusii^ and myself?

A. I saw it; I did not read it through.

(2. You did not go through it fully?

A. No, sir. 1 saw what it was.

(2. AMiat was it?
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(Testimony of E. M. Rosenthal.)

A. It purported to be an agreement back to the Aetna

Indemnity Company for any loss they mip^ht sustain by

reason of giving the surety bond for the Universal Auto-

mobile Company.

The COURT.— Q. Between what parties— from

whom ?

A. From the Universal Automobile Company, by its

president acting for it, to the x^etna Indemnity Compan3\

Mr. BOAA DEN.—Q. You read that paper?

Mr. COTTON.—I did not understand you to say you

read it.

A. No, sir.

Mr. COTTON.~I object to your testifying, then.

The WITNESkS.—I say it purported to be such a docu-

ment.

Mr. BOWDEN.—Q. Did you hear me read it?

A. I paid no attention. I saw you read it, I glanced

at it, and saw what it was.

Mr. COTTON.—I object to it.

The COURT.—Q. How are you able to testify, then,

as to its purport, if you know nothing about it?

A. Well, I know something about it. I did not read it

through. I saw it was an indemnity bond, and that the

Universal Automobile Company held itself liable by in-

demnity to the Aetna Indemnity Company, in the event

of any damage arising to the Aetna Indemnity Company

on account of any actions, and I also saw in there ''in-
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cludiiiji costs and attorneys' fees." I could say from

what I saw of it, that that was the nature of the docu-

ment, hut I did not read it through ; I just glanced all

through it.

Q. You desire the Court to understand that you read

it sufficiently to understand its purport?

A. Its purport. As to its legality, I know nothing.

That is wlmt I meant to say—whether it was a legal

document, it purported to he an indemnity hond.

Mr. COTTON.—A writing cannot he introduced with-

out the whole can he produced. If he testifies to some-

thing he has not read, and does not know what was in it,

and sa^^s he perhaps read souk^ ]>art of it, it certainly is

not evidence of the contents of the document.

The COURT.—I think he has laid the foundation suffi-

ciently. He says he read it sufficiently to gather its pur-

port. As to the weight of that testimony, that is another

matter. I think a party glancing at a letter may testify

as to tlie extent of his knowledge.

Mr. BOAVDEN.—Could not this entire matter be elim-

inated by the production of that paper? Mr. Brusie told

me, "WheneA'er you want this paper I will bring it into

court.-' I said, "We will Avant it next Friday." He

said, "T will have it there."

Mr. (M)TT()X.— 1 supposed he would have it here.

Mr. BOWDEX.—He showed it to me. There was not

the slightest difficulty in tlie wt)rUl about it.



A ufo-Traction Com pan}/ of San Jose, 73

(Testimony of E. AF. Rosentlia].)

Mr. COTTON.—T am willing now to have the case

wsiit until he comes.

Mr. BOA^'DEN.—Why not produce the paper at 2

o'clock? Mr. Pownini* is there.

Mr. BOWDEN.—Q. Previous to thai time, did you

have a conversation with the manager of the Aetna In-

demnity Company \v\xh reference to this breach of con-

tract with the T^niveisal Automobile people?

A. I did.

^rr. COTTON.—The Aetna Indemnity Company ob-

jects to the interrogatory for the reason that the manager

or (jfhcers of the corporation cannot make any admission

{IS to ])ast transactions to bind the corporation, and that

tlie evidence called for is incompetent. The testimony is

incompetent.

The COURT.—I ({ucstion the competency of this testi-

mony which you are seeking now to produce. You can

go ahead with it, and you can make a motion. Judge, to

strike this testimony out thereafter, I will let this testi-

mony go in, and counsel for the defendant may make a

juotion to strike it out as iinpro])er. I am inclined to

tliink it is not proper testimony.

Mr. COTTON.—I will reserve the right to move to

strike it out, and \\ ill take an exception.

Mr. BOWDEN.—Read the (|uestion, Mr. Reporter.

(The Reporter reads the question as follows: ^'What

was that conversation?'')
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Mr. CY)TT()X.— I iiuik(^ Die same objeetion, and I sup-

pose there will be the same ruling and exeeptiou.

Th(» COUIvT.—This entire eonversation goes in over

your objection.

A. On December 2, 1903, at the request of Mr. Kchly

;iii(l the Auto Traction Company, of San eJose, I called

at the office of the Aetna Indemnity Company in the Hay-

ward Building, in this city. I in<{uired for the manager,

and a gentleman, whose name I do not know, came to

the counter and told me he was in charge there. He

asked me what I wanted. 1 told him in relation to the

bond which the Universal Automobile Company had

given to the Auto Traction Company, of San Jose. He

said, '*That would be in the hands of .Mr. Judson Brusie,

our attorney in fact, who has charge of that umtter." I

saiil, *'\Vhere is Mr. Brusie?'' He said, ''He is not here

now. He will be in shortly." I waited a half an hour

and Mi. Brusie came in. I notified Mr. Brusie that I had

come there at the lequest of the Auto Traction Co'hijriUy,

and that I had just seen General Hart and made a de-

mand on him for the return of the money Avhich had been

paid by this Auto Traction Company, and ^[r l^ddy, en

account of the agreement which is lun-e in evidence and

that I had—I told him that (xeneral Hart, of th(» Cniver-

sal Automobile Company, the president and manager, I

believe had stated that they had not been able to get out

'.lie iiiachincs. I told Mr. Brusie that, in Ix^half of the

people I represented, Mr. Eddy and the Auto Traction
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Company, that the time liad ehipsed for the c*ompleil(i]i

and delivery of tliose vehicles, and we wanted onr money,

the mone}' that \\'e had paid, together with interest. Mr.

Brnsie told me then, ^^I know nothing about this. I Lave

not seen General Hart or the Universal Automobile Com-

pany, but if you say that they have not fulfilled their

agreement, you are certainly entitled to your money, and.

we v\ill pay it to you, but," he says, ''give me a little time

to see General Hart, who is the President of the Univers^al

Automobile Company, and if it is a's you say, the amount

will be paid, because it makes no dilference to us; we

have got full securitv, we are fullv indemnified bv the

Universal Automobile Company, but, in justice to ^(r.

Hart, I want to see him first and see what explanation he

has to make." I told him that I certainly Avould wait a

couph* of days for him, until he could see them, but we

expect to be paid; that the time had gone by for the

completion of those vehicles, and we could not lose time

any longer. I believe I said in there that time was not

mcmtioned as the essence of the agreement, but we had

now, by this notice to him which I gave him, fixed a

definite time, bevond which thev need go to no more ex-

pense or attempt to do anything further with the build-

ing of the vehicles; that as far as we were concerned, we

would not get them. He said, "I will let you know in a

few days.-' In response to that, I got the letter to which

I testified before.
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:Mr. B()WI)p:N.--<i. After that couversation, did you

receive a lett(T from tlip Aetna Indemnity Company?

A. Yes, sir.

(^ Look at this paper and see if this is th(^ hotter that

yon rcH-eiviHl from the Aetna ])eople, signed by Mr. J. (\

I>riisie suhse(iiiently to the date of the conversation

ihandino)? A. Yes, sir.

.Mr. B()^\'I)EX.—This will be offered in evidence in

(onnection with the testimony of this witness.

Mr. COTTON.— It will go in under the same objection.

Mr. HOWDEN.—The particular portion of the letter is

;is follows (Reading):

Plaintiff's Exhibit "C."

San Francisco, Dec. 4th, 11)03.

Mr. ]]. M. Kosenthal, Automobile Co., San Jose, Cal.

Dear Sir: Upon conversation with Oeneral ITart, per-

taininj; to your claim under our bond, we are advised by

him that there are certain provisions of the contract,

which will justify them in the delay.

Of course, as long as Wn'j feel that way, it is hardly

proper for us even to open up proceedings along that line,

which would be at a variance with such a position, and

J5S we are fully pr(>t(H't(Ml from any loss, we cannot take

any steps at this time, and whatever remedies you may
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seek, will have to be along a procedure that you ma,y

decide upon.

Very truly and respectfully yours,

W. A. POWNING OO^rPANY,

General Agent,

Per JUDSON C. BRUSIE.

I The letter is marked Plaintiff's Exhibit "C.'')

]Mr. COTTON.—^I move to strike out the testimony of

this Avitness, which I reserved the right to make on the

grounds stated in my objection to the testimony.

The COURT.—You can argue that motion at the con-

clusion of the case.

Mr. COTTON.—The motion, then, is reserved.

( After argument.

)

Mr. BOWDEN.—T think you gentlemen sht)uld get the

paper. Mr. Brusie was entirely fair and said, ^'You can

have this paper whenever you want it."

Mr. HART.

—

Mv. Brusie is not here.

:Mr. BOWDEN.—He is the .Ittoriiey in fact, and so

States in his letter.

The COURT.—Is there any cross-examination of this

witness?

Mr. COTTON.—I do not know that I have any. I may

want to call him on our side of the ca^.
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.Mr. BOWDEX.— T think that is all, except the produc-

tion of the pa])er. I wili j^o to the office (luring- the re-

cess, and see if I can get it produced. If I cannot pro-

duce it, I will have to ask the privilege of being sworn

uiYself. I do not know Avhat tlu^ rule is as to counsel

arguing the case when he is a witness,

Mr. COTTON.—We Avill make no point upon that.

Afternoon Session.

PAUL M. NIPPEET called for the plaintiff, sworn.

Mr. BOWDEN.—Your name is Paul Nippert?

A. Yes, sir.

Q. You are connected with the corporation known as

the Aetna Indemnity Company? A. Yes, sir.

Q. In what capacity? A. Agent.

Q. General agent?

A. General agent, yes, sir.

Q. Do you know Mr. Judson C. Brusie?

A. Yes, sir.

Q. Is he also a general agent of that company?

A. Agent and attorney.

Q. And also holds power of attorney. He is the at-

torney in fact of the corporation known as the Aetna

Indemnity Company? A. Yes, sir.

Q. How long has he been such attorney in fact?

A. About two years or more.

Q. How many more years than two?
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A. Well, T should say about two years; not more than

that.

Q. Do you know anything with reference to the gen-

eral powers that lie had with reference to acting for liis

corporation? A. Yes, sir.

Q. State what they were, if you can?

A. He had power to sign bonds for the company in

connection with the assistant secretary, and do anything

that pertained to the business of the company.

Q. To make sucli clianges and modifications for the

Aetna people as he saw fit?

A. Well, no, not as broad as that. He had to act

under instructions from the home office. He could only

do what he was authorized to do, and execute bonds and

undertakings.

Q. He had power to sign all obligations and do gen-

erally the business of the corporation, did he not?

A. Yes, sir.

Q. The same as a bank cashier would do the business

of a banking corporation?

A. Yes, sir, just the same thing.

Q. You were subpoenaed, I believe, during the noon

recess? A. Yes, sir.

Q. You were asked to produce a certain bond of in-

demnity given by the Universal Automobile Company

to the Aetna Indemnity Company? A. Yes, sir.

Q. Will you kindly produce that paper?

A. I cannot do that.
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Q. Why not?

A. These papers in this case—I will explain, if yon

please. When a claim or any trouble occurs under a

bond all the papers in that case are talcon out of th.e file

in which they are filed and turned over to ^Ir. Brusie,

the attorney. He happens to be in Los An,«^eles nt the

present moment and what he did with those papers T do

not know. I hunted throuo-h his desk thorouo^hly and

could not find them. He has them somewhere. I saw^

them all on his table just before he went to Los Angeles.

He has them all.

WILLIAM A. BOWDEX, called for the plaintiff,

sworn.

.Mr. PiOSENTHAL.—Q. Your name is William A.

Bowden? A. Yes, sir.

Q. Yon are one of the attornej^s for the plaintiff in

this action?

A. I haye been such attorney since the case has been

brought into this court.

Q. Do you know Mr. Judson Brusie?

A. Quite well.

Q. Did you haye occasion to see Mr. Judson Brusie

sometime during this month? A. Yes, sir.

Q. You are acquainted with the Uniyersal Automo-

bile Company, are you not?

A. Well, in so far as my acquaintance with ex-attor-

ney General Hart goes I am.
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Q. You knew he was the president of that corpora-

tion. You are acquainted with the Auto-Traction Com-

pany of San Jose? A. Yes, sir.

Q. And with :\Ir. A. H. Eddy? A. Yes, sir.

Q. Do you know, of your own knowledge, whether

the Universal Automobile Company executed and deliv-

ered its indemnity bond to the Aetna Indemnity Com-

pany? A. I saw the paper.

O. You saw the paper?

A. Yes, sir, I saw the document itself. Mr. Brusie

showed it to me.

Q. When did you see it?

A. I think the day w^e were up here last on the trial

of this case; my impression is it was the 15th of this

month.

O. The 15th of December, lO-Ol?

A. That is my impression.

Q. Where did you see that document?

A. In Mr. Brusie's office in this city.

Q. Did he show it to you? A. Yes, sir, he did.

Q. Will you state to the Court what the document

was?

A. That paper was a bond—was in the form rather

of a bond given by the Universal Automobile Company

to the Aetna Indemnity Company, both being corpora-

tions, to protect the Aetna Indemnity Company against

any possible loss or any possible liability that might be

occasioned or caused to them bv reason of the Aetna
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Indemnity people having given a bond for the faithful

lierformance of the contract which is the subject of this

action. I think that expresses the matter as concisely

and as clearly as it can be expressed.

(}. Did you read that bond over?

A. I read it in the presence of Mr. Brusie, I will state

further, Judge Rosenthal, that at that time Mr. Brusie

signed a stipulation, Avhich is now a part of the records

of this court, by which he agreed to have that paper in

court at the time of the trial of this case. That stipula-

tion is on file here. In addition to that he was also

subpoenaed to produce the document at the trial of the

cause, which was then set for the 15th of this month,

but apparently he is not here.

Q. You are an attorney at law and admitted to prac-

tice? A. Yes, sir.

Q. You are familiar with indemnifying bonds and

other bonds?

A. To a certain extent. I have never seen one where

we had so much trouble with as Ave have hail with rliis

one; I will say that.

Q. I simply asked if you were familiar with bonds

of different kinds? A. Yes, sir.

Mr. BOSEXTnAL.—That is our case.

Mr. BOWDEN.—I will state right here that counsel

for the other side have required the production from our

side of certnin ])np(M\s. W(^ have all the i)apers they

want. All tlie ])n|)(n's yon vcMiniii^ from ns you can have.
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Mr. OOTTOX.—Give me the notice of December, 1903,

rescinding- the agreement, signed by C W. Ooe and A.

JI. Eddy, and also any resolntion authorizing it.

Mr. BOWDEX.—There is one of them. (Handing.)

CHARLES W. COE called for the defendant, sworn.

Mr. COTTON.—Q. Mr. Ooe, did you occupy any posi-

tion in December, 1D03, in the Auto Traction Company

of San Jose, the plaintiff in this case? A. Yes, sir.

XJ. That company is a corporation acting as such, is

it not, and was prior to that time, and has been ever

since? A. Yes, sir.

(}. Organized under the law^s of what State?

Mr. BOWDEN.—The corporation is admitted to have

all the papers.

Mr. COTTON.—I wanted the document rescinding the

agi'eement.

Mr. BOWDEN.—I intended to have those papers here

but they are not here. If you have a copy I will agree

to it. Snch copies as you produce and state them to be

copies, Judge Cotton, I will not dispute.

Mr. COTTON.—Mr. Coe, I take this to be only a copy,

but I will ask you whether it is or not; anyhow, it

stands for the original. The signatures look to be both

alike. (Handing.)

A. Yes, sir, that is only a copy.
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Q. That is a correct copy of the original, is it? The

original seems to be absent, though Mr. Bowden was to

produce it?

A. Yes, sir, I remember having signed that.

Q. That is a correct copy of what it purports to be?

A. Yes, sir.

Q. And ^Ir. Eddy signed it also?

A. I think so.

:\rr. COTTON.—T will introduce tliis in evidence.

(The document was read in evidence and was marked

by the clerk "Defendant's Exhibit No. 2.")

The following is a copy of tlie same:

Defendant's Exhibit No. 2.

San Jose, Gal., Dec. 15th, 1903.

To the l^niversal Automobile Company, a Corporation.

Sirs: You are hereby notified, that tlie time specified

for the completion and delivery of tlie velucles or

wagons set forth in your agreement, made to A. H.

Efldy, and tho Auto-Traclion Company of San Jose,

dated June 30, 1903, and October 24, 1903, has expired,

and that on account of the failure on your part to com-

plete and deliver the said vehicles as provided in the

said agreement, 1 have been authorized and instructed

to notify you, tliat tlie said Auto-Traction Company, has

dulv i-(\scin;le(l thi- s:ii«l ni>r(MM!ieut; You will therefore
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take notice berebv, tliat tke said agreejnent i>s rescinded

and at an end.

I therefore, on behalf of said Auto Traction Company,

hereby demand of yon, the return of the moneys paid

to you by the said Corporation, to wit, the sum of f1,750,

together with interest at 7 per cent per annum, from

the date of payment to you.

AITTO-TRACTIO¥ COMPANY.

By CHAS. W. COE,

President.

I likewise have rescinded the said agreement, and

notify you of such rescission, and I hereby demand of

you the return of the moneys paid by me to you, to wit,

the sum of |1,750, together with interest at 7 per cent

per annum from the date of payment to you.

A. H. EDDY.

Mr. COTTON.—The plaintiff admits that a notice, of

which this is a copy, was served upon the Aetna Indem-

nity Company.

Mr. BOWDEK (Interrupting).—You can have our ad-

mission that it was served upon Mr. Brusie. To that

extent, and no further.

Thereupon the witness, C. W. Coe, continuing his tes-

timony, stated as follows: "^'According to our contract

there was to be delivered four automobiles for 14,500.00;

25 per cent was payable to begin with, the Universal

Automobile Company claiming they were handicapped
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for funds and tliev needed the money to buy the mate-

rial. When the parts were assembled the second pay-

ment Avas due and payable, |1,000.00 more, and I re-

ceived a letter to the effect that the parts were all as-

sembled

—

^The COURT (Interrupting).—The question was, how

much money was paid"?

^'Answer.—The second payment was made. I under-

stood that Mr. Eddy paid to begin Avith f2,250.00 and

the second payment Avas a little less than |1,000.00. 1

forget the exact amount. The money Avas sent August

10th. Tlie ifc2,250.00 was paid by Mr. Eddy with tlie

understanding that the Auto Traction Company Avould

take tlie stock off his hands. Wr would pay liim. He

was to become general manager of the corporation.''

Mr. COTTON.

—

Xoav, I offer in evidence another notice

signed by Charles W. Coe, president, and A. H. Eddy,

dated ''San Jose, Cal., December 9" and changed to loth,

1903.

Mr. BOWDEN.—This is another notice of Avhat you

call a rescission.

:\rr. COTTON.—Tins is tlip notice served on the Aetna

Company.

Mr. BOWDEX.—AVliat(M-{M' you st;U<^ iu ri^fei-ence to

that, I Avill not dis])ute.

Mr. COTTON.— It is admitted then that this Avas

serA'ed on the Aetna Indemnity Company.



Auto-Traction Company of San Jose. 87

(TestinionT of Charles W. Coe.)

Mr. BOWDEX (Interrupting).—On ^h\ Brnsie. If

you dispute his right to bind the corporation, of course,

we will have to determine that.

Mr. COTTON.—It was served on Mr. Brusie as an

officer of the Aetna Indemnity Company. Uo you ad-

mit that?

Mr. BOWDEN.—Yes, that paper was served on Mr

Brusie.

Mr. COTTON.—Served upon him as an officer and at-

torney in fact of the x\etna Indemnity Company.

Mr. BOWDEN.—I do not know. Sometimes he is an

officer and sometimes he is not. We served Mr. Brusie.

You cannot take my admission any further than that.

AVe served it upon Mr. Brusie.

(The document was read in evidence and marked '^De-

fendant's Exhibit No. 3," and the follow^ing is a copy of

the same:)

Defendant's Exhibit No. 3.

San Jose, Cal., Dec. 15th, 1903.

To the Aetna Indemnity Company.

Gentlemen: You will please take notice, that the. time

specified for the completion and delivery of the vehicles

or wagons, set forth in the agreement made by the Uni-

versal Automobile Company with us, under dates of

June 30, 1003, and October 24, 1903, has expired, and

that on account of the failure on the part of the said
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Automobile Company to complete aud deliver tlie said

A'eliieles as provided in the said agTeement, we have re-

scinded the said agreement, and have duly notifie^d the

said T^niversal Automobile Company, of such rescission,

and have demanded from them, the return of the moneys

paid them by us, together with interest at the rate of 7

per cent per annum on account of said agreement.

We hereby demand of you, as surety for said Univer-

sal Automobile Company, the return to us of the mon-

eys paid by us to said Universal Automobile Company,

to wit, .|>3,(M)0.00, being the amount specified in your

bond to us of date October 24, 1903.

AUTO-TRACTION ( OMPAXY,

By CHAS. W. COE,

Pi'esident.

A. H. EDDY.

:Mr. COTTON.—I offer a certified copy of a resolu-

tion of the Auto Traction Company of San Jose, dated

October 1(), 1903, certified by C. S. Lean, secretary.

Q. I Avill ask you, Mr. Coe, if Cecil S. Lean was the

secretary of the plaintiff in this action in the montli

of October, 1903?

A. Yes, sir.

:Mr. BOWDEN.—W(^ admit that to be correct.

:Mr. COTTON.—-I offer in evidence tliis certitied copy

of the proceedings of the board of diriM-tors of the Auto-

Traction Company.
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(The document was marked ''Defendant's Exhibit No.

4," and was read in evidence, and the following- is a copy

of the same:)

Defendant's Exhibit No. 4.

Office of the AUTO-TKAOTION OOMPAXY OF SAN
JOSE, a Corporation.

October 16, 1903.

A meetino- of the board of directors of the above cor-

poration was held this day at the hour of 2 P. M. at

tlie office of the company, to wit, 15 W. Santa Clara

street, San Jose, Cal., in pursuance with a call and writ-

ten consent to the said meeting. There were present at

the said meeting' the following: C'has. W. Coe, A. H.

Eddy, John A. Hicks, Joseph H. Rucker, R, S. Hunkins.

Being and constituting the whole and entire board of

directors of said corporation. The meeting was called

and liad for the purpose of devising ways and means of

compelling performance on the part of the Universal

Automobile Company and complying with and perform-

ing the terms of a written agreement made by it with

the Auto-Traction Company of San Jose, on June 30,

1903.

Upon motion of Director John Hicks, duly seconded

by Director J. H. Rucker, the following resolution was

unanimously adopted:

Whereas, an agreement in writing was made and en-

tered into on June 30, 1903, between tlie Universal Auto-
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mobile Company, Corporation, as party of the first part

and the Auto-Traction Company of San Jose, as party

of the second part, and A. H. Eddy, as party of the third

part.

Whereas, the said parties of the second and third part,

have in every and all particulars complied with all

terms, covenants and aoTeements to be performed on

their part under the terms of said agreements, and

whereas the said party of the first part has wholly

failed and neglected to perform or attempt to perform

the conditions, requirements and covenants provided to

be performed by it under the said agreements.

Whereas, it is absolutelv essential and necessarv that

some action be taken at once, for the purpose of com-

pelling performance on the part of the said first party,

of tlie terms, conditions, covenants and agreements to

be performed by it under the said agreement or to re-

scind the said agreement or to take such steps as may

be necessary in the premises.

Therefore, be it resolved, that the President of this

Corporation, to wit: Charles W. Coe and the vice-presi-

dent, and manager thereof, to wit: A. H. Eddy be, and

tliey are hereby, empowered and authorized on the part

of and for and in behalf of this corporation to call upon

the Universal Automobile Company, a corporation in

San Francisco, as soon as possible, and then and there

for and in behalf of this Corporation do demand the

performance of the covenants in said agreement by the
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said first party, or deliver to tlieiii for and in behalf of

this Corporation the yehicles mentioned in said agree-

ment or to make such tender as in the premises may be

necessary; to rescind, modify,abrogate or change the said

agreement or to execute a new agreement and to do any

and all things with reference to the said agreement or

the matters therein involved, as fully and completely

as this Corporation might do through its regular officers,

and to that end the said Charles W. Coe, and the said

A. H. Eddy, are hereby empowered to make, execute and

deliver, in the name of, and for and in the behalf of this

(M)i})oration, any instruments, documents or writings

necessary in the premises to effectually consummate

what in their judgment may be deemed best and proper

in the premises, hereby confirming and ratifying in ad-

vance all that the said Charles W. Coe, and tlie said A.

H. Eddy may do in premises.

I hereby certify that the above is a full, true and cor-

rect transcript of the minutes of the Director's meet-

ings of the Auto-Traction Company of San Jose, had and

held, this day at the Company^s office in San Jose, as

above set forth.

[Corporate Seal] CECIL S. LEAN,

Secretary.

:Mr. COTTON.— (2. You were president of the corpo-

ration at tlie time you signed these notices?

A. Yes, sir.
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Q. Mr. Eddy wa« oc(iipyini> what position wheu he

siiiiied the notice?

A. A^ixe-presideut and manager.

W. H. H. HAKT, called for the defendant, sworn.

Mr. CCyrTON.— (i. Do you know a corporation tliat

Avas acting" under the name of the Universal Automobile

(Company? A. Yes, sir.

Q. AVhat capacity, if any, did you occupy in that cor-

T>oration, on the 17th dny of December, l-OOB?

A. At that time T was president of the com])any.

Q. State whether the copies of notices now handed

you and marked '^Defendant's Exhibit No. 2," were

served on yau and if so, when (handing)?

A. It was served on me on the 17th day of Decembei*

1903.

Q. You made a memorandum on the back of the

notice at that time? A. Yes, sir.

Q. Where was it served?

A. In my office in the city and county of San Fran-

cisco.

Q. Do you know who served it?

A. I do not; some young* man handed it in.

Cross-examination.

Afr. BOWDEN.—(^ Wlieu was tliis service made

u])on you, (xeneral Hart?

A. On th{> 17th day of December, 1903, according to

111 V recollection.
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Q. A demand Was made there upon jou for the re-

turn of the money that had been paid?

A. That is, on me as president of the corporation;

that is, a demand was made upon the corporation. The

corporation did not pay it. I did not pay it. The ma-

chines were never furnished.

Mr. OOTTON.—I now offer in evidence the original

complaint in this action, oentlemen. If there is no ob-

jection I will proceed to read it. It was read in evi-

dence and the following is a cop3' of the same:

Defendants' Exhibit—Complaint.

In the Superior Court of the State of California^ in and for

the County of Santa Clara.

AUTO TRACTION COMPANY OF

BAN JOSE (a (V>rporation),

Plaintiff;

vs.

INIVERvSAL AITTOMOBLE COM^

PANY (a Corporation), and THE

AETNA INDEMNITY CO:\rPANY (a

Corporation),

Defendants.

Complaint.

For its cause of action herein plaintiff alleges as fol-

lows:
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I.

That at all the times hereinafter stated plaintiif has

been, and it still is, a corporation organized and existing

under the laws of the State of California, and having its

principal place of bnsiness in the city of Stm Jose in said

State, and that at all of said times the defendant Uni-

versal Automobile rompany has been, and it still is, a

corporation organized and existing nnder the laws of

South Dakota, and having its principal place of busi-

ness in the city and county of San Fraucisco, California,

and that at all of said times the Aetna Indemnity Com-

pany has been, and it still is, a corporation organized

^md existing under the laws of the State of Connecticut,

and that all of said corporations have been at all times

hereinafter stated doing and transacting business in the

State of California.

II.

That A. H. Eddy, hereinafter referred to as the third

part in the contract hereinafter referred to as Exhibit

"A,'' did before the commencement of this action assign,

transfer and set over to the plaintiff herein all his right,

and interest in and to said contract and all matters and

things therein provided for, and all rights of action ac-

cruing out of the same, and did at the same time assign,

transfer and set over to the plaintiff herein all his right

and interest in and to the contract a copy of which is

hereinafter referred to as Exhibit ''B," and all rights

and causes of action arising therefrom; and that the

plaintiff now is, and since such assignment has been the

owner and holder thereof.
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III.

That on June .^0, lO-OS, the plaintiff and the defendant

I^niversal Automobile Oompanj^ and said A. H. Eddy

executed and delivered, said Universal Automobile Com-

pany as the first party, and said Auto Traction Oompany

i!S the second party, and said A. H. Eddy as the third

party, a certain agreement in writing a copy whereof is

hereunto attached and marked Exhibit ^'A" and made a

part hereof.

lY.

That from the time of the execution and delivery of

said contract last above mentioned until and including

the 24th day of October, 1903, the plaintiff herein and

said A. H. Edd}^ clwly performed all the conditions of

said c(mtract on their part, and that on said 24th day of

October, 190'3, the plaintiff herein, by and with the con-

sent of said Eddy, and said Universal Automobile Com-

pany executed and delivered a written agreement that

the time for the completion of the vehicles mentioned in

said contract of June 30, 1903, should be extended to and

include the first day of December, 1903.

V.

That on said October 24, 1903, and in consideration of

said extension of time so agreed upon as hereinbefore

mentioned, the defendants Universal Automobile C(im-

pany and the Aetna Indemnity Company executed and

delivered to the plaintiff' lierein and said A. H. Eddy a

written contract, a cop^- whereof is hereunto attached

and marked Exhibit ^^B" and made a part hereof.
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VI.

That from and inclvidiiig said 24th day of October,

1903, the plaintiff herein and said Eddy have dnly per-

formed all the conditions of said contract of June 30,

1903, on thc-ir part.

YII.

That the defendant Universal Automobile ronipany

has never at any time mnnufactured or delivered to tiie

plaintiff herein, or to said A. H. Eddy, nor com])]eted

any of the four vehicles or delivery wagons referred fa

in paraj^raph I of said contract of June 30, 1903, in ac-

cordance with the ])lans and specifications thereunto

annexed, or otherwise, or at all, and never did at any

time deliver the same or any part thereto in San Jose,

and that the failure on the part of said Universal Auto-

mobile (^ompany was without any excuse whatever and

WHS not the result of any strikes or delay in railway'

tiansportation or accidents of any kind, and have wholly

failed, refused and neglected so to do, and that notwith-

standino- said extension granted on October 24, 1903,

said defendant Universal Automobile Company has

wholly failed, refused and neglected up to tlie time of

the commencement of this action to manufacture, or de-

liver or complete any of said vehicles or delivery wagons,

and has at all times wholly failed, refused and neglected

to in any way comply with the terms and conditions of

said contract of June 30, 1903. That pursuant to the

provisions of said contract of June 30, 1903. this plain-

tiff and said Eddy paid to the defendant Universal Auto-
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mobile Company, to wit, ou June 30, 1903, the sum of

|2,500, and on August 10, 1903, tlie sum of |1,0€0.

VIII.

That on December 16, 1903, tiiere was duly served upon

and delivered to the defendant, the Aetna Indemnify

Tompany, a notice in writing, a copy whereof is here-

unto attached marked Exhibit '^C and made a part

hereof, and that on December 17, 1903, there was duly

served upon and delivered to the defendant Universal

Automobile Company a notice, a copy whereof is here-

unto attached and marked Exhibit "D'' and made a part

hereof.

IX.

That said assignment from said A. H. Eddy to this

plaintiff was made prior to the commencement of this

action and after the service of the two notices herein-

before referred to as Exhibits "C^ and "D."

X.

That notwithstanding the service upon said defend-

ants of the notices hereinabove referred to, they have

wholly failed, refused and neglected, and they still fall,

refuse and neglect to pay over to the plaintiff herein the

said sum of |3,750, or any part thereof.

Wherefore plaintiff prays for a judgment against said

defendants for said sum of |3,750 in United States Gold

Coin and for interest thereon at the rate of 7 per cent

per annum, to wit, on said 12,500 from July 1, 1903, and
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on said |l,0O0 from Auj>ust 11, 1003, up to tlie entry of

judgment herein^ and for all costs of suit.

E. M. ROSENTHAL,

Attorney for Plaintiff.

State of California,

County of Santa Clara,—ss.

Charles W. Coe, being tirst duly sworn deposes and

says; that he is an officer, to wit, the president of the

Auto Traction Company of San Jose, the plaintiff named

in the foregoing complaint, and that he verifies said

complaint on behalf of said corporation; that he has

heard said complaint read and knows its contents, and

that the same is true of his own knowledge and belief

except as to matters and things therein stated on his

information and belief and that as to them he believes it

to be true.

CHAS. W. COE.

Subscribed and sworn to before me this 23d day of

December, 1003.

[Notarial Seal] E. M. ROSENTHAL,

Notary Public in and for said County of Santa Clara,

California.

[Endorsed]: Filed Dec. 23, 1003. Henry A. Pfister,

Clerk. By J. :\L Shilue, Deputy Clerk.

Exlifbit ''A" referred to in the foregoing original com-

])laint is (lie same as Exhibit '^\" which is attached to

tlie auKMided ('()in])l:nut in this nction, and said Exhibit
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'^A'' attached to said amended complaint is hereby re-

ferred to and made a part hereof the same as though

incorporated herein.

Exhibit "IV referred to in the said original complaint

is tlie same exhibit a copy of Avhich is attached to said

amended complaint as Exliibit ^^B" and said copy at-

tached to said amended complaint is hereby referred to

and made a part hereof the same as though incorporated

herein.

Exhibit ^'0" referred to in said original complaint is

the same exhibit, a copy of which is above copied into

this bill of exceptions, as Defendant's Exhibit No. 3 and

a copy thereof is in finding 6 in the Court's findings of

fact and conclusions of law.

Exhibit ^'D" referred to in said original complaint is

the same exhibit which is above copied into this bill of

exceptions as Defendant's P^xhibit No. 2 and a copy

thereof is in the Court's findings of fact No. 4.

This action Avas originally commenced in the Superior

Court of Santa Clara County, State of California, and

was removed into the Circuit Oourt of the United States,

in and for the Ninth Circuit and Northern District of

California.

In passing on this case and in deciding the same the

Court denied the motion of defendant Aetna Indemnity

Company to strike out testimony of the witness Mr.

Eddy and also testimony of Mr. Rosenthal as herein-

above stated, and said defendant excepts to the denying

(»f said motion.
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All the evidence introduced upon the trial of this ac-

tion is contained and set forth in this billof exceptions.

On the Ttli day of April, 1905, the tindin<»'s of fact and

conclusions of law of the court upon the trial of this ac-

tion were filed in the office of the clerk of the aforesaid

court, and judgment thereon was on that day entered in

favor of said plaintilf and against said defendant Aetna

Indemnity Gompiiny.

The following amendment was proposed to this bill of

exceptions by the plaintiff's counsel, and with the con-

sent of counsel for the said Aetna Indemnity Company,

said amendment is incorporated herein.

Before the presentation or filing of said findings of

fact and conclusions of law the said plaintiff by its writ-

ten objection duly filed in said court, objected under rule

sixty-two of said court to the making or filing of any

findings in said cause which said objection is in words

and figures as follows, to wit:

In the cause above entitled, the counsel for the de-

fendant has prepared proposed findings of fact, which

liave been served upcm tli(^ plaintiff. Tiie plaintiff' now

objects to the making of any findings for tlie leason

tliat under ruh^ (>2 of the Kules of Practice of tlie Tnited

States ("ircuit Court for the Northern District of Cali-

fornia, the defendant is not entitled to have any find-

ings made.

That rule prescribed that it is in the discretion of

the Court to make special findings of fact upon certain

conditions, one of those conditions being tlmt a request

for sjXM'inl findings shall be made on or before the sub-
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mission of the cause. In this caise no such request was

made. Another condition is thai the losing party shall

prepare a draft of the findings within five days after

receiving notice of tlie decision. No such draft was

prepared or served within the required time. Time was

extended by Judoe Morrow, but under the rule it is

provided that such extensions will not be made.

If, however, the Court should determine as a matter

of discretion, that findings may be made, we submit

that the findings prepared by the plaintiff should

be adopted by the court. Kule 62 referred to in the fore-

going statement is as follows: Rule 02.—Findings: In

actions at law in whicli a jury has been waived as pro-

vided by the act of Congress, it sh^iH be in tlie discre-

tion of the Court to make specijil findings of fact upon

the issues raised by the pleadings. Ordinarily, the

Court will make such findings on request of either part}-,

if such request be made on or before the submission of

the cause for decision. Where such request is made

and granted, no judgment shall be entered until the

findings shall have been sighed and filed or waived as

hereinafter provided; but the rendition of the decision

or opinion shall be deemed and considered, and shall

be entered by the clerk, as merely a preliminary order

for judgment. The counsel for the losing party shall

prepare a draft of the findings, and shall serve such

draft upon the opposite party with, five days after re-

ceiving written notice of the decision, and shall there-

upon deliver said draft to the clerk for the Judge, who

shall as soon as practicable thereafter designate a
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time for the settlement of the fiiuliii^s, of which the

clerk shall notify the parties. When such draft is pre-

sented to the Jndge, the successful party may present

such amendments or additions to the proposed findinjis

as he may desire, and the whole shall be settled bv the

Judge.

When the iindin<;s have been settled, they shall be

engrossed by tlie losing party within five days after

such settlement, and shall be signed and filed. If the

losing party shall fail to serve his draft findings and

deliver the same to the clerk as aforesaid within the

time above specified, the right to special findings shall

be deemed to have been waived, and the judgment may

be entered without further proceedings upon the request

of any party, or hj the clerk without any such request.

The periods above specified will not be extended.

Special findings must be of the ultimate facts in is-

sue, as distinguished from conclusions of law on th<*

one hand, and mere evidence on tlie other, and must

cover all the material issues raised by the pleadings.

Respectfully submitted,

AVILLIAM A. BOWDEN,
E. M. ROSENTHAL,

Attorneys for Plaintiff.

And said plaintiff now objects to the settlement of

i\ny proposed bill of exceptions proposed by said defend-

ant, Aetna Indemnity Company, uj>{)u the ground that

under said rule (12 and no request liaving been m:ul(^

for findings, tlie said defen<laiir is not entitled to have

any bill of exceptions settled by said Court.
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This defendant, the Aetna Indemnity Company,

hereby excepts to certain of said findings, and to cer-

tain portions thereof, on the ground that none of said

findings or portions thereof excepted to is justified by

the evidence in this case, and this defendant makes the

following specifications:

I.

Defendant excepts to that portion of finding I of

which the following is a copy:

^^That before the commencement of this action, and

on the 22d day of December, 1903, A. H. Eddy, referred

to as the third party in the written contract mentioned

in the amended complaint in this action as Exhibit

'^4'," assigned, transferred and set over to said plain-

tiff all of his right and interest in and to the said writ-

ten contract''; and this defendant excepts thereto, on

the ground that the evidence in this case proved, with-

out any conflict, that prior to the 22d day of December,

1903, the said w^ritten contract was wholly rescinded

and annulled by said plaintiff and by said A. H. Eddy,

and that therefore said written contract was not in

force or existence on the 22d day of December, 1903, so

as to be assigned or transferred.

II.

This defendant excepts to that part of said finding

I, of which the following is a copy:

'^4nd at the same time assigned, transferred and set

over to the plaintiff' herein all his right and interest in

and to the written contract referred to in said amended
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complaint ay Exliibit 'B/ aud all his rights, and causes

of action arising therefrom/' and this defendant excepts

thereto on the ground that the evidence on this trial

proved, without any conflict, that prior to the 22d day

of December, 1903, the written contract mentioned in

the amended complaint in this action as Exhibit "A"

had been rescinded and annulled by said plaintiff and

by said A. H. Eddy, and thereby this defendant was re-

leased from all liability on said contract, referred to in

said complaint as Exhibit ^'B,'' and said contract did

not continue in force on the 22d day of December, 1903,

so as to be assigned or transferred.

III.

This defendant excepts to that ])avt of said finding T

of which the following is a copy:

"And that from said date of December 22d, 1903 the

plaintiff had continuously been the owner and holder

thereof, and of each thereof,'' upon the grounds above

stated in paragraphs I and II hereof, and on the ground

that said plaintiff could not become the owner, or be

the owner, of the said written contract mentioned in

the amended complaint as Exhibit "A" by an assign-

ment thereof, or of any interest therein, after said con-

tract had been rescinded as stated above in i)ar.agrai)h

I hereof, neither could said plaintiff b^^^n-ome, or be, the

owner of said contract, mentioned in said amended com-

plaint as Exliibit ''B," after this defendant liad been re-

leased tlierefrom by the rescinding of said contr;ict

mentioned as Exliibit "A," as above stated in ])ara-

grapli II hereof.
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IV.

This defendant, Aetna Indemnity Company, excepts

to the Court's findino- III, on the ground that the same

is not justified by the evidence on the trial of this case,

and specifies in that regard:

First: That there v/as no evidence on the tiial of this

action that said Cniversal Automobile Company, as

principal or otherwise, or at all, gave a bond of indem-

nity, or any bond whatever, to said Aetna Indemnity

Company, wherein or whereby said Universal Autonao-

bile Company fully indemnified, or indemnified at all,

said Aetna Indenuiity Company for any loss or liability

that might be occasioned or caused to said Aetna In-

demnity Company by yaid guarantee undertaking Ex-

hibit "B," and there was no evidence upxm said trial

tliut said Universal Automobile Comxjany ever, in any

manner, indemnified said Aetna Indemnity Company

for any loss or liability that might be occasioned or

caused to said co^5>pany by reason of the execution by it

of said guarantee undertaking Exliibit ^^B."

Secondly: The only attempt upon tlie trial of this

action to prove thac said Aetna Indemnity Company

was indemnified for signing said guarantee undertaking

ICxhibit '^B" was that tlie Universal Automobile Com-

pany, itself, agreed to guarantee said Aetna Indemnity

( ompany against the failure of said Universal Automo-

bile Company to perform its own contract, said con-

ti-act mentioned as Exhibit ^'A"; that is, an attempt

to prove that said Universal Automobile Company

agreed to indemnify said Aetna Indemnity Company
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against the failure of the Universal Automobile Com-

pany to perform its own contract, said contract men-

tioned as Exhibit ''A"; and there was no evidence what-

ever tljat any other party ever aj»Teed to indemnify

said Aetna Indemnity Company, a«:aiust the failure of

.*-aid Cni versa! Automobile Company to perform its

said contract. Exhibit ''A"; and there was no evidence

whatever upon said trial that said Aetna Indemnity

Company was ever indemnitied in any manner or to any

extent whatever a<>ainst the failure of said Universal

Automobile (V)mpany to perform said contract men-

tioned as Exhibit ^'A."

V.

This defendant, the Aetna Indemnity Company, ex-

cepts to the Court's finding of fact S, on the ground

tliat the same is not justified by the evidence intro-

duced on the trial of this action, and s])eeifies that

tliere was no evidence on said trial proving, or tending

to prove, that said company consented to the rescission

by said plaintiff and by said A. H. Eddy, or by either

of them, of said contract mentioned in said amended

complaint as Exhibit ''A.''

VI.

K^aid defendant, Aetna Indemnity Company, excepts

to the entire decision of the Court, on the gTound, that

tlie same is against law, for the reason, that the Court

failed and omitted to find upon tlie isues or either of the

issues raised upon and by that part of the answer of

said Aetna Indemnity Company in this action, wherein
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it is alleged ^'that i>rior to the comniencement of this ac-

tion, and on or about tlie 9th day of December, 1903,

the plaintiff in this action, and A. H. Eddy, who is men-

tioned in said amended complaint, wholly and absolntely

rescinded the agreement in writing, a cop}^ of which is

attached to said amended complaint and marked P]x-

hibit '^A,-' and the written contract, a copy of which

is attached to said amended complaint marked Exhibit

VII.

This defendant, said Aetna Indemnity Company, ex-

cepts to the conclusions of law of the Court in this

case, and to every part therof, and excepts to the Court's

conclusion that the plaintiff is entith^<l to judgment

against said Aetna Indemnity Company for the sum

stated in said conclusions of law, or for any part

thereof, or at all, and excepts to the order for judg-

ment contained in said conclusions of law, and this de-

fendant thus excepts on the ground that said conclu-

sions of law are not Avarranted or justified, neither is

any part thereof warranted or justified by the Court's

findings of fact, nor by the evidence in this action.

The aforesaid defendant, Aetna Indemnity Company,

liaving, by its attorney, within ten days after written

notice of the rendition of the decision in the above-en-

titled action, served upon the plaintiff in said action

a draft of its proposed bill of exceptions, and which

draft is contained in the foregoing bill of exceptions,

and said plaintiff having within ten days after such ser-
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vice served upon said Aetna Indemnity Company a

proposed amendment to said proposed bill of ex-

ceptions, and the said amendment, liaving been

incorporated in the forej^oiiig bill of exceptions

with the consent of said defendant, and it hav-

ing been stipulated in open court, and also in and by

written stipulation hereto attached, signed by the at-

torneys for said parties, tliat said bill of exceptions

may be settled, certified and si<>ued by Honorable W.

^V. Morrow, Judge of the aforesaid court, and made a

part of the record in said action, and said proposed

bill of exceptions and said proposed amendment thereto

having been delivered by said Aetna Indemnity Coiu-

])any to the clerk of said court for the said Judge,

within five days after the service of said proposed amend-

ment thereto, and the said ])arties, by tlicir attorneys,

having in said stipulation waived notice of the settle-

ment of said bill of exceptions, and having in said sti]>-

ulation stated that said bill of exceptions is correct,

it is liereby certified that the foregoing bill of excep-

tions is settled and allowed, and that the same is a

true bill of exceptions, and the same is signed on this

2d day of May, 1905, by said Judge and ordered to be

filed and made a part of the record in the above-entitled

action.

WM. W. MORROW,
Judge of the aforesaid Circuit Court.

[Endorsed] : Filed May 2, 1905. Southard Hoffman,

Clerk. By ^>\ B. Beaizley, Deputy Clerk.
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In the Circnif Court of the FnUnl Sfafes^ Xinth Circuity

Northern Di&triet of (Uilifornia.

AI'TO TKACTIOX COMPAXV O!^ .

SAN JOSE (a Corporation), \

IMaiutin', i

vs.

UNIVERSAL AUT0:\10BILE CO?iI-

PANY (a Corporation), and the

AETNA INDEMNITY CO^irPANY

(a Corporation),

Defendants

Acknowledgment of Service of Petition of Aetna Indemnity

Company for New Trial.

Service of the petition of said defendant, Aetna In-

demnity (yompauv, for a new trial in this action, by

the receipt of a copy thereof, is hereby acknowledged

this 16tli day of :\ray, 1905.

WILLIAM A. BOAVDEN,

Attorney for said Plaintiff.
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Ill flie Cireuit Coiirl of (he I'liilcd Stales^ Xinth ('ir<-iiil,

Xorf/ieni Disfriei of Califoniia,

AUTO TJJACTION (X>.MPAXV OF \

SAX J08E (a Corporation),

Plaintiff,

vs.

UNIVERSAL AUTOMOBILE C O^F- ^ ^^^* 13,o62.

PANY (a Corporation), ami the

AETNA IXDEMXTTV CO.MPAXV

(a Corporation),

Defendants.

Petition of the Defendant, Aetna Indemnity Comp ny, for a

New Trial.

To said Honorable Court:

Yonr ])etitioner, said Aetna Indemnity Company, re-

spectfully prays that said Court grant this defendant,

said Aetna Indemnity Company, a new trial in this ac-

tion upon the following* grounds, and for the following

causes, to wit:

First.—Insufficiency of the eyidenc(» on the trial of

this action to justify the decision of the Court.

Second.—Errors in law occurring at the trial of this

action.

This defendant specifies the following particulars

wherein the eyidence is claimed by this defendant to
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1)0 insufficient, to justify tlie decision of the Court on the

trial of this action.

I.

The evidence on said trial was insullicieut to justify

that portion of finding I in wliich it is stated: "That

before the commencement of this action, and on the

22d day of December, 1903, A. H. Eddy, referred to as the-

tliird party in the written contract mentioned in the

amended complaint in this action as Exhibit ^\,' as-

signed, transferred and set oyer to said plaintiff all of

his right and interest in and to the said w^ritten con-

tract'-; and this defendant specifies that the evidence

on said trial did not prove, or tend to prove, that on the

22d day of December, 1903, or that at any time before

the commencement of this action, said Eddy assigned,

transferred or set over to said plaintiff in this action,

all of his right or interest, or any of his right or inter-

est, in or to the said Avritten contract mentioned in the

amended complaint in this action as Exhibit '^\,' for

the reason that the evidence on said trial proved, with-

out any conflict, that prior to the 22d day of December,

1903, and prior to any attempt by said Eddy to assign

said contract, the said written contract was wholly re-

scinded and annulled by said i)laintiff and by said A.

H. Eddy, and that therefore said written contract was

not in force or existence on tlie 22d day of December,

1903, so as to be assigned or transferred, or so that any

interest therein could be assigned or transferred.
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II.

This defendant frntlier specifies tlint the evidence on

said trial was insufficient to justify that portion of said

finding I in wliich it is stated: '^\nd at the same time

assio'ned, transferred and set over to the plaintiff herein

all his rig'ht and interest in and to the v^^ritten contract

leferred to in said amended com^^laint as Exhibit 'B/

and all his rights, and causes of action arising there-

from,-' and this defendant specifies that the evidence on

said trial did not prove, or tend to prove, that on the 22d

day of DecembcT, 1908, or at anv time before the com-

mencement of this action, said Eddy assigned, trans-

ferred or set over to the plaintiff herein all his right or

interest, or any of his right or interest, in or to the writ-

ten contract referred to in the amended complaint in this

action as Exhibit ''B,'- or all his rights and causes of ac-

tion, or any of his rights or any cause of action, arising

therefrom, for the reason that the evidence on said trial

proved, without any conflict, that prior to the 22d day

of December, 1903, and prior to any attempt by said

Eddy to assign the said contract, mentioned in the

amended complaint in this action as Exhibit "A" said

contract had been rescinded and annulled by said plain-

tiff and by said Eddy, and that thereby this defendant

was released from all liability on said contract referred

to in said complaint as Exliibit "B,'' and therefore said

last-mentioned contract did not continue in force on the

22d day of December, 1903, so as to be assigned or trans-

ferred.
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III.

This defendant specifies that the evidence vras insuffi-

cient on said trial to justify that part of said finding I

in which it is stated: "And that from said date of De-

cember 22d, 1903, the plaintiff had continuously been

the OAvner and holder thereof and of each thereof/' for

the reason that the evidence on said trial proved, with-

out any conflict, that prior to the 22d day of D'ecember,

1903, each of said contracts mentioned in said amended

complaint as Exhibit "A" and as Exhibit "B" had been

rescinded and annulled by said A. H. Eddy, and by said

plaintiff, and also, that by such rescinding of said con-

tract mentioned in said complaint as Exhibit "A," this

defendant was exonerated and released from all lia-

bility on said contract mentioned in said complaint as

p]xhibit '^B,'' and that neither of said contracts was in

force or in existence after said 22d day of December,

1^03.

IV.

This defendant alleges that the evidence on said trial

was insufficient to justify the Court's finding 3, and

hereby specifies

:

First.—That there was no evidence on the trial of this

action, that said Universal Automobile Company, as

principal, or otherwise, or at all, gave a bond of in-

demnity, or any bond whatever, to said Aetna Indemnity

Company wherein or whereby said Universal Automo-

bile Company fully indemnified at all, said Aetna In-

demnity Company for any loss or liability that might be
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occasioned or caused to said Aetna Tndeinnity OoDipauv

bj said guarantee undertaking Exliibit ''B," and there

was no evidence upon said trial that said Universal

Automobile rompany ever, in nny manner, indemnified

s;iid Aetna Tndemnity (\)mp;J. ny for any loss or liability

tliat might be occasioned or caused to said Company by

i-eason of the execution by it of said guarantee under-

lakino P^xhibit '*B/'

Secondly.—The only attempt upon the trial of this ac-

tion to prove that said Aetna Indemnity Company was

indemnified for signing said guarantee undertaking Ex-

hibit "B/- was, that the Universal Automobile Company

itself agreed to g-uarantee said Aetna Indemnity Com-

pany against the failure of said Universal Automobile

Company to perform its own contract, the said contract

mentioned as Exhibit "A"; and there was no evidence

whatever on said trial that any party other than said

Universal Automobile rom])any ever agreed to in-

demnify said Aetna Indemnity Company, against the

failure of said Universal Automobile Company to per-

form its said contract Exhibit ''A"; and there was no

evidence wliatever upon said trial that said Aetna In-

demnity Company was ever indemnified in any manner

or to any extent whatever against the failure of said

Universal Automobile Company to perform said contract

mentioned as Exhibit ''A," or against the failure of said

Universal Automobile Company to perform said con-

tract mcMilioned in said jnnended complaint as Exhibit
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V.

Tliis clefeudant alleges that the evideuce on said trial

Avas iusutlicient to justify the Court's finding of fact 8;

and specifies that there was no evidence on said trial

proving, or tending to prove, tliat said Aetna Indemnity

Company consented to the rescission by said plaintiff

and b}^ said A. H. Eddy, or by either of them, of said

contract mentioned in said amended complaint as Ex-

hibit ''A," or to the rescission of said contract written

in said amended complaint as Exhibit ^^B."

VI.

The evidence on the trial of this action was insufficient'

to justify or sustain any decision against this defendant,

or the recovery by said plaintiff against this defendant,

the Aetna Indemnity Company, for any money what

ever for the reason that said evidence proved, without

any conflict, that prior to the commencement of this ac-

tion the said contracts mentioned in said amended com-

plaint as Exhibit ''A" and Exhibit "B," and each of said

contracts had been wholly rescinded and annulled by

said plaintiff and by said A. H. Eddy, and that thereby

this defendant became wholly released and discharged

from the contract mentioned in said amended complaint

as Exhibit ^'B," and discharged and released from all

liability to said plaintiff and to said A. H. Eddy, or to

either of tliem.

I VII.

The evidence on the trial of this action was insuffi-

cient to justify any decision against this defendant, or
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any recovery by said plaintiff agaiust this defendant for

any snni whatever upon the contracts mentioned in the

amended complaint as Exliibit "A" and Exhibit ''B," or

upon either of said contracts, for the reason that said

evidence provc^d, witliout any conflict, tliat prior to the

commencement of tliis action said contracts and each of

them had been rescinded and annulled by said plaintiff

and said A. H. Eddy, and consequently ceased to exist

before this action vras commenced and did not exist at

the time this action was commenced, and therefore this

action, which purports to be founded upon said con-

tracts, cannot be maintained against tliis defendant nor

against said Universal Automobile Company, and said

evidence thus proved that his action cannot be main-

tained, and that no action can be maintained upon any

allegd breach of said ccmtracts, or of either of them; and

said evidence thus proved, that the only action that

could be maintained would be an action against said

Universal Automobile Company alone, for any money

tlmt it may have received under said contracts which

had been thus rescinded or under either of sai{l con-

tracts.

VIII.

For the reasons above stated in paragraphs I, II, III,

IV, V, VI, and VII hereof, the evidence on the trial of

this action is insufficient to justify the conclusion or

finding of the Court that the plaintiff* was or is entitled

to judgment against this defendant, said Aetna Indem-

nity Comimny. for the sum r.f tliirty-five hundred dollars,

v.itli int(Mest tlierco?! from the 23d day of December,
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11)03, at the rate of 7 per cent per annum, or for any

part thereof, or for any costs, or for any sum or at all.

IX.

The evidence on said trial was insufficient to justify

the decision in this case against this defendant so far

as it relates to the money whicJi was paid by said A. H.

Eddy, under the contract mentioned in said amended

complaint as Exhibit '^A,'' for the reason, that said evi-

dence proved, v^'ithout any conflict, that there was never

any assignment by said Eddy to said plaintiff of any

claim that said Eddy may have had for money paid by

him under said contract, and said evidence proved, with-

out any conflict, that the only assignment that said

Eddy ever attempted to make to said plaintiff, was an

attempted assignment of said contract after the same

had been rescinded and annulled by said plaintiff* and

said Eddy; and that any attempted assignment of said

written contract, after it had been thus rescinded, could

not transfer to said plaintiff, nor give said plaintiff,

any claim to or interest in the money which was paid by

said Eddy under said contract, nor give said plaintiff

a right to recover thereof; and said evidence proved,

without any conflict, that of the thirty-five hundred dol-

lars paid under said contract, said Eddy paid |2,250, and

said plaintiff paid only $1,000.

ERRORS IN LAW OOOURRING AT THE TRIAL OF
THIS ACTION.

First.—The Court erred in making its decision in this

action on said trial, and the decision of the Court in
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this action on said trial is against law, for the reason

that the Conrt failed and omitted to find npon the is-

snes, or either of the issnes, raised npon and by that

part of the answer of said Aetna Indemnity Company in

this action, wherein it is alleged ^'that prior to the com-

mencement of this action, and on or about the 9th day

of December, 11)03, the plaintiff in tliis action, and A. H.

Eddy, who is mentioned in said amended complaint,

wholly and absolutely rescinded the agreement in writ-

ing, a copy of which is attached to said amended com-

plaint and marked Exhibit ''A," and the written con-

tract, a copy of which is attached to said amended com-

plaint marked Exhibit ^'B.'-

Second.—The Court erred in overruling tlie objection

of this defendant, the Aetna Indemnity Company, by its

counsel, to tlie interrogatory to the plaintiff's witness,

E. yi. Eosenthal of which interrogatory the following

is a copy:

Q. Previous to that time, did you have a conversa-

tion with the manager of the Aetna Indemnity Company

Avith reference to this breacli of contract with the Uni-

versal Automobile people?

The Aetna. Indemnity Company by its ccmnsel ob-

jected to the interrogatory for the reason that the man-

ager or ofiicers of the corjioration cannot make any ad-

mission as to past transactions to bind tlie corporation,

and that the evidence called f(U' is incompetent.

The Court overruled said objection, to wliich ruling,

the defendant by its counsel, at t1u^ time, excepted, and

the Court, permitted the witness to testify in answer to
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said interrogator}' to a couversatiou between said wit-

ness and Judson O. Brusie, and the witness in such an-

swer testified that said Brusie made certain admissions

against this defendant, as appears in the Reporter's

transcript of his shorthand notes on the trial of this

action, pages 20-22, and in said testimony said witness

testified, that said Brnsie stated, "We have got full se-

curity, we are fully indemnified by the Universal Auto-

mobile Company."

The Court erred in receiving the testimony of said wit-

ness against said objection of this defendant, and the

receiving of the same was highly prejudicial to this de-

fendant.

Third.—The Court erred in overruling the objection

of this defendant to the admission in evidence of a let-

ter dated San Francisco, Dec. 4, 1903, directed to Mr.

E. M. Rosenthal and signed W. A. Browning Company,

general agent, per Judson C. Brusie, a copy of which

letter is in the reporters transcript of his shorthand

notes on the trial of this action, page 22, and to the

introduction of which letter in evidence, this defendant,

by its counsel, made the same objection that w^as made

to the aforesaid interrogatory to said witness E. M,

Rosenthal and this defendant, at the time of the over-

ruling of said objection, excepted to such ruling, and

said letter was read in evidence, and the following is a

copy of said letter:
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"San Francisco, Dec 4th, 1903.

Mr. E. M. Rosenthal, Automobile Co., San Jose, Cal.

Dear Sir: Upon conversation with General Hart, per-

taining to Yonr claim under our bond, we are advised

by him that there are certain provisions of the contract,

which will justify them in the delay.

Of course, as long as they feel that way, it is hardly

proper for us even to open up proceedings along that

line, which would be at a variance with such a position,

and as we are fully protected from any loss, we cannot

take any steps at this time, and whatever remedies you

may seek, will have to be along a ])rocedure that you

may decide upon.

Yery truly and respectfully yours,

W. A. POWNING COMPANY,

General Agent,

Per JUDSON C. BRUSIE."

Fourth.—The Court erred in concluding or finding

tliat said plaintiff, was or is entitled to judgment

against this defendant, said Aetna Indemnity Company,

for the sum of $3,500 with interest thereon from the 23d

day of December, 1903, at the rate of seven per cent per

annum, and for plaintiff's costs and disbursements in

tliis action, and erred in concluding or finding that the

]daintiff was or is entitled to any judgment wliatever

against this defendant for any sum of money or for any

costs, or at all, and said Court erred in ordering that

iudument be entered against his defendant for said sum

of §3,500, Willi interest thereon from th(^ 22d day of De-
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cember, 1903, at the rate of seven per cent per auuum,

and for plaintiff's costs in this action, or for any sum

whatever or for any costs whatever, or at all.

The application for a new trial under this petition is

made, and is to be made, upon all the pleadings and

papers on file in this action, and upon the records in this

action, and upon '^the minutes of the court," and ujjon

all the evidence inti^oduced on the trial of this action.

This defendant, the Aetna Indemnity Company, prays

that a new trial be ordered and granted this defendant

in this action, and that the judgment in this action be

wholly set aside, vacated and annulled, and prays such

other and further judgment as may to the Court seem

meet in the premises.

THE AETNA INDEMNITY COMPANY,

Defendant,

By JUDSON C. BRUSIE,

Its Attorney.

AY^LETT K. COTTON,

Of Counsel.

[Endorsed]: Filed May 18, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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hi llir Circuif Voiiii o/" Ihv I'ultcd SfatrSy Xinfh Circuity

Xorfhrni District of Cat if(nil id.

AUTO TKAOTIOX COMPANY OF \

SAX JOSE (a Corporation),

Plaiiiliff,

vs.

UXIVEliSAL AiroMOBlLE (;OM- ) ^ "'•
'^^'^^'^'

PANY (a (Corporation), and THE
AETNA INDE.MNITY ( (XMPANY
(a (Corporation),

Defendants. /

Petition of the Defendant Aetna Indemnity Company for a

Writ of Error and Supersedeas.

The Aetna. Indemnity Company, a corporation, one of

tlie defendants in the above-entith^l action, feeling it-

self a*»<>Tieved by tlie judgment of said rourt in said

canse entered a^^ainst this defendant on or about the

T(h day of April, 1005, for the sum of three thousand

and five hundred dollars and interest thereon from De-

cember 23, 1903, at the rate of seven ])er cent per an-

num, and costs taxed at seventy-four dollars and seventy

c(mts, and this defendant having petition for a new

trial in said cause, and said petition having been denied

by said i\mvt on the 22d day of July, 1005, conies now

by its attorneys and petitions said Honorable Court for

an order allowing this defendant, said Aetna Indemnity

Company, to prosecute a writ of error to the Honorable,

the United States Circuit Court of Appeals for the
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Ninth Circuit imder and accordiiij:,- to the laws of the

United States in that behalf made and provided, and

also that an order be made fixing the amount of secur-

ity which the defendant shall i>ive and furnish upon

said writ of error, and that upon tlie giving of said

security all further jiroceedings in this court be sus-

pended and stayed, and that said writ of error upon

being lodged in the ofilce of the clerk of said Circuit

Court of the United States, Ninth Circuit, Northern Dis-

trict of California, operate as a supersedeas in said

cause and stay of execution of said judgment, and that

thereupon further proceedings in said Circuit Court be

suspended and stayed until the determination of said

writ of error by the United States Circuit Court of Ap-

peals for said Ninth Circuit, and your petitioner will

ever pray.

JUDSON C. BRUSIE,

AYLETT K. (^OTTON,

Attorneys for said Defendant, the Aetna Indemnity

Company.

Order Allowing Writ of Error and Fixing Amount of Bond.

Now on this 22d day of September, 1905, the writ of

error prayed for in the foregoing petition is hereby al-

lowed, and bond fixed at six thousand dollars, and the

same allowed to act as a supersedeas in said cause and

a stay of the execution of the judgment mentioned in

the foregoing petition.

JOHN J. DE HAVEN,
Judge.
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[Endorsed]: FiIcmI September 23, 1905. Southard

Iloffiiiau, ("lerk. By W. B. Beaizley, Deputy Clerk.

/n thr Circuit CoHrf of ttiv i'uitvd States, in and for the

Xintli Circuit, Xortltrrii District of Catifornia.

AUTO TRACTION COMPANY OF
SAN JOSE (a Corporation), \

Plaintiff,

vs.

No. 13,562.UNIVERSAL AI^TOMOBILE COM-

PANY (a Corporation), and THE
AETNA INDE:\[NITY CO.AIPANY

(a Corporation),

Defendants. /

Assignment of Errors.

Aftel'T^'ards, to wit, on the 23d day of September,

1905, comes the said defendant Aetna Indemnity Com-

l)any, by Judson C. Brusie, and Aylett R. Cotton, its

attorneys, and says that in the record and proceedings

in the above-entitled cause there is manifest error in

this, to wit:

I.

The Court erred in overruling- the objection of this

defendant, the Aetna Indemnity Company, by its coun-

sel, to the interrogatory to the plaintiff's witness, E. N.

Rosenthal, of which the following is a copy:
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''Q. Previous to that time, did joii luive a conversa-

tion with the manager of the Aetna Indemnity Com-

pany with reference to this breach of contract Avith the

Universal Automobile people?

The Aetna Indemnity Company, by its counsel, ob-

jected to said interrogatory on the oround that tlie

riianager or officer of the corporation cannot make any

admission as to past transactions to bind the corpora-

tion, and that the evidence called for is incompetent.

The Court overruled said objection, to wiiich ruling,

the defendant by its counsel, at the time, excepted, and

the Court permitted the witness to testify in answer to

said interrogatory to a conversation betw^een said wit-

ness and Judson C. Brusie, and the witness in such an-

swer testified that said Brusie, made certain admission

against this defendant, and in said testimony said wit-

!:(^ss testified, that said Brusie stated, ^^We have got

full security, we are fully indemnified by the Universal

Automobile Company.''

The Court erred in receiving the testimony of said

witness against said objection of tliis defendant.

II.

Said Court erred in overruling the objection of this

defendant to the admission in evidence of a letter dated

San Francisco, Dec. 4, IB-OS, directed to Mr. E. M. Rosen-

thal and signed W. A. Browning Company, general

agent, per Judson C. Brusie, to the introduction of

which letter in evidence, this defendant, by its counsel,

made the same objection that was made to the afore-
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said interrogatory mentioned above in paraorapb I to

said witness E. M. Rosenthal, and this defendant at the

time of the overrulin**- of said objection, excepted to

sneh ruling, and said letter was lead in evidence, aiid

the following is a copy of said letter:

''l^an Francisco, Dec. 4th, 1903.

Mr. E. M. Rosenthal, Autoniobi!(» i\)., San Jose, C'al.

Dear Sir: Upon conversation with tienerai Hart, per-

taining to your claim under our Ixmd, we are advised

by him that there are certain provisions of tlie con-

tract, which will justify them in the delay.

Of course, as long as they feel tliat way, it is hardly

proper for us even to open up proceedings along that

line, which would be at a variance with such a position,

and as Ave are fully protected frcmi any loss^ we cannot

take any steps at this time, and whatever remedies you

may seek, will have to be along a procedure that you

nmy decide upon.

Very truly and respectfully yours,

\V. A. BUOVVMNi; (OMPANY,
(Teneral Agent,

Per jrDSON i\ HRUSIE."

The purpose of introducing that letter in evidence,

was to have the statement therein ''and we are fully

protected from any loss'' regarded as evidence that tlie

Aetna Indemnity Company had been indemnitied

against its liability upon the bond mentioned in the

amended complaint upon which it was sought to re-

cover against this defendant in this action.
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III.

Under the findings in this ease tlie judgment should

have been for this defendant.

As the findings in this case, to wit, findings 4, 5, G and

7 slioAv, that before this action was commenced, the

agreement made by the Universal Automobile Com-

pany upon which the amended complaint is based, had

been rescinded, the Court\s conclusions of law should

have been in favor of this defendant, the Aetna In-

demnity Company, and the judgment on the findings

should have been in favor of this defendant.

lY.

The Court erred and in its decision is against law for

the reason that the Court failed and omitted to find up-

on the issues, or either of tlie issues, raised upon and by

that part of the answer of said Aetna Indemnity Com-

pany in this action, wherein it is alleged "that prior

to the commencement of this action, and on or about the

mil day of December, 11H>3, the plaintiit in this action,

and A. 11. Eddy, who is mentioned in said amended

complaint, wholly and absolutely rescinded the agree-

ment in writing, a copy of which is attached to said

complaint and marked Exhibit -A,' and the written

contract, a copy of which is attached to said amended

complaint and marked Exhibit 'B.'
''

V.

The Court erred in making finding 3 of which the fol-

lowing is a copy:
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UTiThat at the time tlie defendant Aetna Indemnity

Company executed the said a^Teement of oiiaranty, the

said defendant, Universal Automobile Company, as

principal, oave n bond of indemnity to its said ouaranty,

said Aetna Indemnity Company, wln^rein and wliere-

by said Universal Automobile Company, fully indemni-

fied said Aetna Indemnity Company for any loss or

liability that mioht be occasioned or caused to said

Aetna Indemnity Company by reason of the execution

of said Aetna Indemnity Company of said ouaranty

undertakino- Exhibit 'IV -

This defendant s])ecifi(^s that there Avas no evidence

on the trial in this action to jnstify or sustain said find-

ing, and that the only attemi)t upon tlie trial of this

action to prov(» that said Aetna Indemnity Company

was indemnified for signing said guaranty undertaking,

Exhibit ''B" attached to the amended complaint, was,

tliat the Universal Autcmiobile Company, itself, agreed

to guarantee said Aetna Indc^iinity Company against

the failure of said Universal Automobile Company, to

perform its own contract, said contract mentioned in

said amended complaint as Exhibit "A," and thcT'e was

no evidence whatever upon the trial that said Aetna

Indemnity Company was ever indemnified in any man-

ner or to any extent against the failure of said Univc^r-

sal Automobile Company to perform the contracts men-

tioned in said amended complaint as Exhibit ""A," and

Exhibit "B'' or either of them.
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VI.

The Court erred in making fiiidiuo- 8 of wliicli the fol-

lowing is a copy:

''That before the sei-A'ice of said notice upon and the

delivery of tlie same to said Aetna Indemnity Company

(referring to tiie notice of rescission), a copy of wliich is

contained in finding 6, the said Aetna Indemnity Com-

pany consented to the rescission of said contract by

said plaintiff and by said Eddy/' and this defendant

specifies that there was no evidence on the trial in this

case to justify or sustain said finding 8.

VII.

The Court erred in concluding or finding that said

plaintiff, was or is entitled to judgment against this

defendant, said Aetna Indemnity Company, for the sum

of $3,500 with interest thereon from the 23d day of

December, 1903, at the rate of seven per cent per an-

num, and for plaintiff's costs in this action, and erred

In concluding or finding that the plaintiff* was or is en-

titled to any judgment whatever against this defend-

ant for any sum of money or for anj' costs, or at all,

and said court erred in ordering that judgment be en-

tered against this defendant for said sum of f3,500.

with interest thereon from the 22d day of December,

1903, at the rate of seven per cent per annum, and for

plaintiff's costs in this action, or for any sum what

ever, or for any costs wdiatever, or at all; for the reason,

that the evidence on tlie trial of this action proved,

without any conflict, and the Court's findings 4, 5, fi and
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7 also show, that prior to tlie commencoment of tliis

actioiv, tlio ao-reement, a copy of whicli is Exhibit ''A"

to the aiiieiided coiiiidaiiu in this <irtioii, and the agree-

ment, the alleoed bond of this (h^fcmdant, a copy o\

which is Exhibit '^P»" lo the anieu(hMl coniphiiut, were,

and each of th.em was, resciiKh-d by said ])laiutiff and

A. H. Eddy, named in said contracts, prior to the com-

mencement of this acti(m, therefore no recovery could

be had upon said agreements, or upon either of them.

A^III.

Said Court erred in making tinding 1, of which the

foUiwing is a copy:

''That before the commenceuK^it of this action, and on

the 22(1 day of December, 1903, A. H. Eddy, referred to

as the third party in the written contract mentioned

in the amended complaint in tins action as Exhibit 'A,'

assigned, transferred and set over to s-iid plaintiff all

of his right and interest in and to the said written con-

tract, and at the same time assigned, transferred an 1

set over to the plaintiff herein all his right and interest

in and to the written contract referred to in said

amend(Ml complaint as Exhibit 'I^,' and jiU liis riglil

and causes of action arising therefrom, and tliat from

said date of December 22d, 1903, tlie plaintiff has con-

tinuously been the owner and holder thereof and of

each thereof.'^

This defendant specifies that the evidence on the triil

of this action proved, without any conflict, and findings

4, 5, C> and 7 show, tliat prior to tlu^ 22d day of Decem-

ber, 1903, sjiirl v/ritten contract mentioned in tlie
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amended complaint as Exhibit ''A" and the Avritten

agreement of guaranty mentioned in said amended ooni-

phiint as Exhibit '"^B" were wliolly rescinded by said

plaintiff, and by A. H. Eddy, named in said writing,

prior to the 22d day of December, 1903, and that by rea-

son thereof neither of said contracts C(mtinued in force

on the 22d day of December, 1903, so as to be assigned

or transferred, and that both of said contracts had

ceased to exist prior to that time.

IX.

The evidence on the trial of this action was and is

insufficient in law to justify any decision against this

defendant, or any recovery by said plaintiff against this

defendant for any sum whatever upon the contracts

mentioned in the amended complaint as Exhibit '^\"

and Exhibit ^'B,'^ or upon either of said contracts, for

the reason that said evidence proved, without any con-

flict, that prior to the commencement of this action,

said contracts, and each of them had been rescinded

and annulled by said plaintiff and said A. H. Eddy, and

consequently ceased to exist before this action was

commenced, and therefore this action, which pur]>orts to

be founded upon a breach of said contracts, cannot be

maintained against this defendant, nor against said

Universal Automobile Company, and that under the

evidence the only action that could be maintained

would be an action against said I^niversal Automobile

Company alone, for any money it may have received un-

der said rescinded contracts, or under either of tliem.
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X.

Under the ('(Uirts findiiio- T the Court erred in render-

ing any judgment against tlii^; defendant upon tlie

agreements mentioned in the amended complaint iu tins

action, or upon either of them, or at all in this action,

tor the reason that said lindings sliow that in the orig-

inal complaint in this action said plaintilT pleaded a

rescission of said agreements, and of each of them, and

the pleading of such rescission in said (U-iginal com-

l)laint was, of itself, a rescission of said agreements,

and of each of them, and tinn'efore the plaintiff is not

entitled to recover against this defendant upon an al-

leged breach of said agreements, or either of them, as

they have ceased to exist.

XI.

Under the Oom-t's hnding 4 the Court erred in i-ender-

ing any judgment whatever against this defen<la nt, for

the reason that by said linding it is found that on the

KJth day of December, 11)03, said plaintiff and said A.

H. Eddy gave to the Universal Automobile Company

a notice in writing, a copy of which is embraced in

said linding, and it thereby appears that by said no-

tice that not (mly rescinded the agreements mentioneil

in the amended ccmiplaint in this action, but severally

demanded from said company, each one-half, of tiie con-

sideration money that had been paid, to wit, seven-

teen hundred Jind fifty dollars, and the interest thereon,

and it is thus established that said agreements were
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rescinded before this action was commenced, and there-

fore no action can be maintained for a breach of either

of them.

XII.

The Court erred in rendering any judgment against

this defendant, for the reason that the original com-

plaint in this action, which was introduced in evidence

on the trial of this action, and a copy of which is con-

tained in the bill of exceptions, shows that prior to the

filing of the amended complaint in this action, each of

the agreements therein mentioned and upon which the

same is based had been rescinded and had ceased to

exist.

XIII.

The Court erred in rendering any judgment against

Hiis defendant in this action, for the reason that prior

to the finding of the amended complaint in this action,

and also prior to the commencement of this action, this

defendant had been wholly released and exonerate<l

from liability on the bond, a copy of which is attached

to the amended complaint in this action as Exhibit

'' B,' by the rescission, prior to the filing of said amended

complaint and prior to the commencement of this action

by said plaintiff and said A. H. Eddy, of the agreement

of the Universal Automobile Company, of which is at-

tached to said amended complaint as Exhibit ^'A.-^

XIV.

The Court erred in rendering any judgment in tins

action against the defendant, for the reason that as a

matter of law, under the Court's findings in this action,
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and under tlie evidence in this action, as to wliicli there

is no conflict, there was not and is not any legal ground

for recovery by the plaintiff against this defendant.

XV.

Under tinding 8, which is as follows: ''That before

the service of said notice upon and tli^ delivery of the

same to said Aetna Indemnity Company, the said Aetna

Indemnity Compam' consented to the rescission of said

contract by said plaintiff* and by said A. H. Eddy";

the Oourt erred in rendering any judgment against this

defendant, for the reason that any consent by this de-

fendant to the rescission of said contract, would only

serve to make the rescission more effectual, and

whether said contract \\'as rescinded with or witliout

the consent of this defendant, any right of action on

said contract wjuld be such rescission extinguished,

and therefore the plaintiff is not entitled to recover in

this action against this defendant, the claim in the

amended complaint in this action being for a breach

of said contract.

XVI.

The Court erred in rendering any judgment against

this defendant, for the reason it appears from the

Court's finding 8, a copy of vrhich is above given in par-

agraph XV hereof, that tlie contract mentioned in said

finding 8, being the conti'act made by the Universal

Automobile Company upon which the amended com-

])hjiu in this action is based, was in fact rescinded, nn!

therefore no action can be liad or maintained for a
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breach thereof, and the only action whicli could be

maintained in respect thereto would be against said

Universal Automobile Company back the consideration

paid under said contract.

Under the condition of the bond, a copy of which is

annexed to the amended complaint as Exhibit ^'B," this

defendant did not undertake that the Universal Auto-

mobile Company would refund any money paid to said

company, but only that said company would construct

certain automobiles.

Wherefore the said Aetna Indemnity Company prays

that the said judgment of the said Circuit Court of the

United KStates for the Northern District of California

be reversed, and that said Circuit Court be ordered to

enter an order showing such reversal, and to enter judg-

ment on the findings in favor of said defendant Aetna

Indemnity Company, that the plaintilT take nothing

by this action against said defendant, and for said de-

fendant's costs against said plaintiff, and that said

Aetna Indemnity Company have such other and further

judgment and order as may be meet in the premises.

JUDSON C. BRUSIE,

AYLETT K. COTTON,

Attorneys for said Aetna Indemnity Company.

Kooms 203, 204 Parrott Building, San Francisco, Cali-

fornia.

[Endorsed]: Filed September 23d, 1905. Southard

Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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hi the Circuit Court of the i'nited States, Ninth Circuit,

Northern District of California,

AUTO TKACTION COMPANY OF

kSAN JOSE (a Corporation),

Plaintiff,

vs.

No. 13,562.

UNIVERSAL AUTOMOBILE COM-

PANY fa C^orporation), and the

AETNA INDEMNITY (^OMPANY^ •

{a Corporation), '

Supersedeas Bond.

Know all men by these presents, that the Aetna In-

demnity Company, a corporation, a defendant in the

above-entitled action, as principal, and American Bond-

ing- Company of Baltimore, a corporation, as surety,

are held and tirmly bound unto said Auto Traction Com-

pany of San Jose, a con>oration, plaintiff in this action,

in the sum of six thousand dollars to be paid to the

said Auto Traction Company of San Jose, fcn^ the pay-

ment of which well and truly to be made to the said

Auto Traction Company of San Jose, the said Aetna

Indemnity Company and the said American Bondin.o-

Company of Baltimore, a corpcu-ation, bind themselves.
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and each of thein, jointh' and severally firmly by these

presents. Sealed with the corporate seals of said cor-

porations, and dated the 23d day of September, in the

year of our Lord one thousand nine hundred and five.

Whereas, lately, at a session of the Circuit Court of

the United States, for the Northern District of Cali-

fornia, on, to wit, the Tth day of April, A. D. 1905, judg-

ment Avas rendered by said Court, in the above-entitled

action, in favor of said Auto Traction Coinpany of San

Jose, the plaintiff in said action, and against said Aetna

Indemnity Compain', a defendant in said action, for the

sum of three thousand and five hundred dollars witli

interest thereon from the 23d day of December, 1903,

at the rate of seven per cent per annum, and for costs

of suit taxed at seventy-four dollars and seventy cents,

and whereas, said Aetna Indemnity Company, within

the time prescribed by the rules of said Circuit Court,

petitioned for a new trial in said action, and said peti-

tion continued pending until it was by said Court, on the

22d day of July, A. D. 1905, denied by said Conrt, and

Avhereas said Aetna Indemnity Company has petitioned

for and been allowed by Honorable John J. De Haven,

United States District Judge for the Northern District

of California, a writ of error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit of the United

States, to reverse the said judgment.

Now, therefore, the condition of this obligation is

sucli that the above-named Aetna Indemnity Company

shall prosecute its said writ to effect, and ansAver all
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(laniages and costs if it fail to make its plea good, tlieu

this obligation shall be void, otherwise the same shall

be and remain in full force and virtue.

THE AETNA INDEMNITY COMPANY, OF

HAKTFOKD, CONNECTICUT.

By SHIIILEY W. JOHNSON,

Assistant Secretary.

[Seal of Aetna Indemnity Company.]

Attest: PAUL :M. NIPPEKT,

Attorney in Fact.

[Seal of American Bonding Company of Baltimore.]

AMEKICAN BONDING COMPANY OF BALTIMOKE.

F. B. LLOYD,

Attorney in Fact.

Sealed and delivered and taken and acknowledged on

this 23d day of September, A. D. 1905, before me.

[Seal] JAMES MASON,

Notary Public in and for the City and County of San

Francisco, State of California..

The form of the foregoing bond and sufficiency of the

surety approved, September 23d, 1905.

JOHN J. DE HAVEN.

[Endorsed]: Filed Sept(^njl>rv :r^]. ilM)--). Southard

Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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In tJu' Circuit Court of the Unitid Htates, Ninth Circuity

Northern District <ff California,

AUTO TRACTION COMPANY OF

SAN JOSE (a Corporation),

Plaintiff,

vs.

\ No. 13,562.
UNIVERSAL AUTOMOBILE COM-
PANY (a Corporation), and the

AETNA INDEMNITY COMPANY
(a Corporation),

Defendants.

Certificate to Record on Writ of Error.

I, Southard Hoffman, clerk of the Circuit Court of the

United States of America, of the Ninth Judicial Circuit,

in and for the Northern District of California, do hereby

certify tlie foregoing one hundred and twenty-one (121)

pages, numbered from 1 to 121, inclusive, to be a full,

true and correct copy of the record and proceedings in

the above and therein entitled cause, as the same re-

mains of record and on file in the office of the clerk of

said Court, and that the same constitute the return to

the annexed writ of error.

I further certify that the cost of the foregoing return

to writ of error is f65.40; tliat said amount was paid

by Aylett R. Cotton, attorney for the Aetna Indemnity

Company; and that the original writ of error and cita-

tion issued in said cause are hereto annexed.
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In testimony avIkmcoI", I liiivt' lierennto set my hand

and affixed the seal of said Cirenit Conrt, this 20th day

of October, A. D. 1905.

[Seal] SOUTHARD HOFFMAN,

Clerk of tlie Ignited States Cirenit Conrt, Ninth Jndicial

Cirenit, Northern District of Caifornia.

Writ of Error.

UNITED STATES 01^ AMERICA—ss.

Tlie President of the United States, to the Honorable,

the Jndges of the Cirenit Cknirt of the United States

for the Ninth Cirenit, N(n^thern District of Cali-

fornia, (xreeting':

Becanse, in the record and proceedings, as also in the

rendition of the jndi>ment of a ]>lea which is in the said

Cirenit Conrt, before you, or some of you, between tlie

Aetna Indemnity Company, a corporation, plaintiff in

error, and Auto Traction Company of San Jose, a corpo-

ration, defendant in error, a manifest error hath hap-

pened, to the i»reat damap:e of the said the Aetna In^

demnity Company, a corporation, plaintiff in error, as

by its complaint appears.

We, beino' willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command yon,

if judoment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same, to
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the United States Cii'cuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the

same at the City of San Francisco, in the State of Cali-

fornia, on the 21st day of October next, in the said Cir-

cuit Court of Appeals, to be then and there held, that

the record and praoeedings aforesaid inspected, the said

Circuit Court of Appeals may cause further to be done

therein that error, what of right, and according to the

laws and customs of the United States, should be done.

Witness, the Honorable MEL^^ILLE W. FULLEK,

Chief Justice of the United States, the 23d day of Sep-

tember, in the year of our Lord one thousand nine hun-

dred and five.

[Seal] SOUTHARD HOFFMAN,

Clerk of the Circuit Court of the United States, for the

Ninth Circuit, Northern District of California.

Allowed by:

JOHN J. DE HAVEN,

Judge.

The answer of the Judges of the Circuit Court of the

Ignited States of the Ninth Judicial Circuit, in and for

the Northern District of California.

The record and all proceedings of the plaint whereof

mention is within made, with all things touching the

same, we certify under the seal of our said court, to the

United States Circuit Court of Appeals for the Ninth

Circuit, within mentioned at the day and place within
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coutained, in a certain f^chedule to this writ annexed as

within we are commanded.

By the Court.

[Seal] SOUTHARD HOFFMAN,

Clerk.

[Endorsed]: Orioinal. No. 13,562. Circuit Court of

the United States, Nintli Circuit, Northern District of

California. The Aetna Indemnity Co., Plaiutift" in ter-

ror, vs. Auto Traction Co., of 8an Jose, Defendant in

Error. Writ of Error. Filed October 5, 1905. South-

ard Hoffman, Clerk. By W. B. Beaizlev, Deputy Clerk.

Citation.

UNITED STATES OF AMERICA— ss.

The President of the United States, to Auto Traction

Company of San Jose, a Corporation, Defendant in

Error, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the city of San Francisco,

in the State of California, upon the 21st day of October,

1905, beino Avithin thirty days from the date hereof,

pursuant to a. writ of error filed in the clerk's office of

the Circuit Court of the United States, for the Northern

District of California, wherein The Aetna Inmenity Com-

pany, a corporation, is plaintiff in error, and you are de-

fendant in error, to show cause, if any there be, why

the judgment renderefl against the said plaintiff in er-
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ror, as in the said writ of en-or mentioned, should not

be corrected, and why speedy jnstice should not be- done

to the parties in that behalf.

Witness, the Honorable JOHN J. DE HAVEN, ITnited

States District Judge for the Northern District of ('jili-

fornia this 23d day of September, A. D. 1905.

JOHN J. DE HAVEN,

United States District Judge.

[Endorsed] : Original. No. 13,562. In the Circuit

Court of the United States for the Ninth Circuit, North-

ern District of California. Aetna Indemnity Co., Deft,

and Plff. in Error, ys. Auto Traction Co. of San Jose,

Plff. and Deft, in Error. (Ita-ic-i. lulled October 5,

1905. Southard Hoffman, Clerk. By W. B. Beaizley,

Deputy Clerk.

In thr Circnit Court of the IniHcd States, for the NhilJt Cir-

cuity Northern Difitrict of Califor ni<i.

AETNA INDEMNITY COMPANY,
Defendant and Plaintiff in Error,

vs.
No. 13,562.

AUTO TRACTION COMPANY OF

SAN JOSE,

Plaintiff and Defendant in Error.

Acknowledgment of Service of Writ of Error, etc.

Received a copy of writ of error, of the citation, and
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of the petition of Aetna Indemnity Coiupany for a writ

of error and supersedeas in the aboAe-entitled action.

WILLI a:\i a. BOWDEN,
Attorney' for Aiito Traction (Company of San .]os(^, Plain-

tiff and Defendant in Error.

[Endorsed]: Filed October 5, 1905. Southard lIoIT-

nian, (^lerk. By \\ . B. Beaizley, Deputy Clerk.

[Endorsed]: No. 1260. ITnited States Circuit Court

of Appeals for the Ninth Circuit. The Aetna Indemnity

Company' (a Corporation), Plaintiff in Error, vs. Auto

Traction Company of San Jose (a Corporation), Defend-

ant in Error. Transcript of Record. Upon Writ of Er-

ror to the United States Circuit Court for the Northern

District of California.

Filed October 21, 1905.

F. D. MONCKTON,

Clerk.
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IN THE

(Hxcmii fflourf of Jlppmfe

For The Ninth Chicuit.

1
THE Aetna Indemnity Company

(a corporation),

Plaintiff in Error

^

'- ;:D
vs.

Auto-Traction Company of San Jose

>
PE8 24 iBOB

(a corporation),

Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR
UPON WRIT OF ERROR TO THE UNITED STATES CIRCUIT

COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA.

JuDSON C. Brusie and

Aylett R. Cotton^

Attorneys for Plaintiff hi Error,

Filed this day of February, A. D. 1906.

FRANK D. MONCKTON, Clerk.

By Deputy Clerk.

Pernau Press.





No. 1260

IN THE

Htttfeb Siaim

Cirimttf (Kourf cif Jlpp^afe

For The Ninth Circuit.

>

The Aetna Indemnity Company
(a corporation),

Plaintiff in Error,
vs.

Auto-Traction Company of San Jose

(a corporation),

Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR
UPON WRIT OF ERROR TO THE UNITED STATES CIRCUIT

COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA.

STATEMENT.

This action was commenced in the Superior

Court of Santa Clara County, and removed to

the United States Circuit Court.

It is stated in the original complaint that on

the 30th day of June, 1903, a written agreement



was made between the Universal Automobile Com-

pany of the first part, the Auto Traction Company

of San Jose of the second part, and A. H. Eddy

of the third part, a copy of which is attached to

the complaint as Exliibit A. (Record p. 2.)

From this copy which is in the record, pages

6 and 8, it appears that on that day the Universal

Automobile Company agreed to manufacture and

deliver to the Auto Traction Company and to

A. H. Eddv, four vehicles within 47 davs from

papnent of lirst installment, for $4500, the Auto

Traction Company to pay for two of the vehicles

$2250, and Eddy to pay $2250 for the other two;

50 per cent to be paid upon the execution of the

agreement; 25 per cent when said vehicles are

assembled, and the remaining 25 per cent upon

their delivery.

The vehicles contracted for were automobiles

as appears from Exhibit B, pag^ 11.

It is stated in the original complaint that on

the 24th day of October, 1903, the plaintiff, with

the consent of said Eddy and said Univei*sal Auto-

mobile Company, executed a written agreement

that the time of completion of said vehicles should

be extended to December 1st, 1903; that October

24th, 1903, in consideration of said extension, said

Universal Automobile Company and said Aetna

Indemnity Company executed to the plaintiff and

said Eddy a written contract a copy of which is

attached to the complaint as Exhibit B.



A copy of Exhibit B is in the record, pages

10-11, and is a bond made to said Auto Traction

Company and A. H. Eddy, by said Universal

Automobile Company as principal, and the Aetna

Indemnity Company as surety in the sum of $3600,

in which bond it is stated:

'' The condition of this obligation is such, that if

^ the above bounden Universal Automobile Com-
' pany, its successors or assigns, shall in all things

' stand to and abide by, and well and truly keep

' and perform, the covenants, conditions and agree-

' ments in a certain contract, dated June 30, 1903,

' executed by said Universal Automobile Company
' with said Auto-Traction Company and said

' A. H. Eddy, for the construction and completion

' of certain automobiles, the time for the con-

' struction of which said automobiles has been ex-

' tended to December 1st, 1903, contained, on its

' or their part to be kept and performed, at the

' time, to wit : December 1st, 1903, and in the

^ manner and form in said contract specified—then

' the above obligation shall be void; otherwise to

' remain in full force and virtue."

It is stated in the complaint, pages 4 and 5,

that the Universal Automobile Company never

manufactured any of the vehicles, and wholly

failed, refused and neglected, so to do; that pur-

suant to said contract of June 30, 1903, the plain-

tiff and said Eddy paid to the Universal Auto-

mobile Company, June 30, 1903, $2500, and August

10, 1903, $1000; that December 16, 1903, there was



duly served upon and delivered to the Aetna In-

demnity Company, a notice in writing, a copy

whereof is attached to the complaint marked Ex-

hibibt ^'C" and made a part thereof, and that

December 17, 1903, there was duly served upon

and delivered to said Universal Automobile Com-

pany a notice, a copy whereof is thereunto attached

and marked Exhibit ^^D" and made a part thereof.

The following is a copy of said Exhibit ^^C":

" Exhibit 'G\

" San Jose, Cal., Dec. 9, 1903.

" To the Aetna Indemnity Company.
'' Gentlemen: You wdll please take notice, that

*^ the time specified for the completion and delivery

*^ of the vehicles or wagons, set forth in the agree-

^* ment, made by the Universal Automobile Com-
" pany with us, under dates of June 30, 1903, and
'' October 24, 1903, has expired, and that on ac-

'^ count of the failure, on the part of the said

^' Automobile Company to complete and deliver

'' the said vehicles as provided in the said agree-

" ment, w^e have rescinded the said agreement,

'^ and have duly notified the said Universal Auto-

'' mobile Company of such rescission, and have
'' demanded from them, the return of the moneys
'' paid them by us, together with interest, at the

^' rate of 7 per cent per annum on account of

'' said agreement.

*' We hereby demand of you, as surety for said



^' Universal Automobile Company, to return to us
^^ of the moneys paid by us to said Universal Auto-
^* bile Company, to wit: 3,600, being' the amount
" specified in your bond to us of date October 24,

'' 1903.

'' Auto Teactiox Company,
'^ By Charles W. Coe,

'' President.

A. H. Eddy." (Record, p. 12.)
a

The following is a copy of said Exhibit ^^D'':

" ExHiBrr ^D.'

" San Jose, Cal., Dec. 15, 1903.

To the Universal Automobile Company, a Cor-

poration.

Sirs: You are hereby notified, that the time

' specified for the completion and delivery of the

* vehicles or wagons, set forth in your agreement,

' made to A. H. Eddy, and the Auto-Traction

^ Company of San Jose, dated June 30, 1903, and
* October 24, 1903, has expired, and that on account

^ of the failure on your part to complete and de-

' liver the said vehicles as provided in the said

' agreement, I have been authorized and instructed

' to notify you, that the said Auto-Traction Com-
^ pany, has duly rescinded the said agreement.

' You will therefore take notice hereby, that the

' said agreement is rescinded and at an end.

'^ I, therefore, on behalf of said Auto-Traction

** Company, hereby, demand of you, the return



" of the moneys paid to you by the said corporation,

'' to wit: the sum of $1,750, together with interest,

^^ at 7 per cent per annum, from the date of pay-

'* ment to you.

" Auto-Traction Company^
" By Chas. W. Coe,

" President.

'^ I likewise have rescinded tlie said agreement,

" and notify you of said rescission, and I hereby

" demand of you, tlie return of tlie moneys paid

^* by me to you, to wit: the sum of $1,750, to-

*^ getlier witli the interest at 7% per annum from
" the date of payment to yovi.

" A. H. Eddy." (Record, pp. 13, 14.)

It is stated in tlie complaint, page 2, that said

Eddy, before the commencement of this action,

assigned and transferred to said Auto Traction

Company, all his right, and interest in said contract

Exhibit A, and in said contract Exliibit B, (the

latter being the bond above mentioned) ; also, page

5, that said assignment was made prior to the

commencement of this action, and after the service

of the two notices. Exhibits C and D.

It is stated in the complaint ^*that notwithstand-

" ing the service upon said defendants of the notices

'' hereinabove referred to, they have wholly failed,

''' refused and neglected, and they still fail, refuse

^' and neglect to pay over to the plaintiff herein,

^^ the said sum of $3,750 or any part thereof", p. 5.

Plaintiff prayed judgment against the defend-



ants for $3,750 and interest thereon at rate

of 7 per cent per annum, to wit: on said $2,500

from July 1, 1903, and on said $1,000 from August

11, 1903, up to the entry of judgment and for

costs, p. 5.

The Aetna Indemnity Company demurred to the

complaint on the following grounds:

I. That said complaint does not state facts

sufficient to constitute a cause of action.

II. That said complaint does not state facts

sufficient to constitute a cause of action against

this defendant, p. 16.

August 1st, 1904, this demurrer was sustained

by the United States Circuit Court, Hon. W. W.
Morrow presiding.

Subsequently, and on the 18th day of August,

1904, the plaintiff filed an amended complaint,

pages 28-38, wherein said agreement of June 30,

1903, a copy of which is Exhibit A to the amended

complaint, is treated as being in full force; no

reference being made to the rescission of the

same; and instead of claiming, as in the original

complaint, to recover back money paid thereunder,

a breach of the agreement is alleged ''to the dam-

" age of said plaintiff in the sum of $3500.00'',

p. 32.

The Aetna Indemnity Company filed its separate

answer to the amended complaint.

As a first defense the answer denies the allega-
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tions in which it is stated that Eddy assigned to

the plaintiff all his right and interest under the

contract Exhibit A, and all his rights and causes

of action under Exhibit B.

For a second defense it is stated in the answer

" that prior to the commencement of this action,

'' and on or about the 9th day of December, 1903,

^' the plaintiff in this action, and A. H. Eddy, who
'' is mentioned in said amended complaint, wholly

" and absolutely rescinded the agreement in writ-

'' ing, a copy of which is attached to said amended
** complaint and marked Exliibit 'A', and the writ-

" ten contract, a copy of which is attached to said

'^ amended complaint marked Exhibit ^B', and that

" in connection with said rescinding of said agree-

" ment in writing and of said written contract, the

'' said plaintiff and the said Eddy gave to, and
'' caused to be delivered to, said Universal Auto-

" mobile Company, on or about the 9th day of

^' December, 1903, notices in writing of which the

'' following are copies", p. 40.

There follows in the answer, pages 40, 41, a copy

of the same notices of rescission that the original

complaint stated were given by the Auto Traction

Company and A. H. Eddy to the Universal Auto-

mobile Company, being ^'Exhibit D'' to the original

complaint, a copy of which exhibit is above given.

It is stated in the answer, pages 41, 42, that upon

the giving of said notices the said agreement in

writing a copy of which is attached to said amended



complaint as Exhibit ^*A'' and said contract a

copy of wliicli is attaclied to said amended com-

plaint as Exliibit ^^B", (the bond) became, and

have ever since continued to be, absolutely rescinded

and extingoiished, and that upon such rescinding of

said agreement and of said contract, this defendant

became, has ever since been, and now continues to

be, wholly discharged, released and exonerated from

said contract of which said Exhibit *'B" is a copy.

It is stated in the answer, p. 42, that on or about

the 9th day of December, 1903, said plaintiff and

said A. H. Eddy gave and caused to be delivered

to this defendant a notice in writing of the afore-

said rescission of the said agreement and of said

contract, copies of which are attached to said

amended complaint as Exhibit '*A" and Exhibit

It is further stated in the answer, p. 43, that

after said agreement and said contract were re-

scinded as above stated, and on the 23d day of

December, 1903, this action was commenced, and

in the original complaint in this action and by

the exhibits thereto attached, said plaintiff set up

and pleaded the aforesaid rescission of the said

agreement and of said contract; and in said com-

plaint, the only claim made was for the recovery of

the sums of money originally paid under said agree-

ment, and for interest thereon from the time the

money was paid, to wit: $2,500.00 and interest

thereon from July 1st, 1903, and $1,000.00 and in-

terest thereon from August 11th, 1903; and that
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thereby, said plaintiff confirmed the aforesaid re-

scission, and the consequent release of this de-

fendant from all liability under the said contract,

a copy of which is said Exhibit ''B". (The

bond.)

This action was tried between the plaintiff and

the Aetna Indemnity Company, December 23rd,

1904, before Honorable Wm. H. Hunt, presiding in

the Circuit Court of the United States, Northern

District of California.

The Court made findings which are in the record

pages 47-52, and included therein are findings 4,

5, 6, and 7, pages 49-52, in which the Court found,

that prior to the commencement of this action,

and on or about the 16th day of December, 1903,

the plaintiff and A. H. Eddy caused to be delivered

to the Universal Automobile Company the afore-

said notices of rescission, copies of which are in

finding 4, and caused to be delivered to the Aetna

Indemnity Company the notice that they had re-

scinded the said agreement, and had duly notified

the Universal Automol^ile Company of such re-

scission, a copy of which notice is in fiinding 6,

and in finding 7 it is found that after said notices

were served, and on the 23rd day of December,

1903, this action was commenced, and that in the

original complaint and by the exhibits thereto

attached, the plaintiff set up and pleaded the said

notices. The Honorable Court, however, concluded

that the plaintiff was entitled to judgTuent against

the Aetna Indemnity Company for $3500 with in-
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terest from December 23rd, 1903, at the rate of 7%
per annum, and for costs, and judgment was entered

accordingly (pages 52-54).

AEGUMENT.

I.

UNDER THE FINDINGS IN THIS CASE THE JUDGMENT
SHOULD HAVE BEEN FOR THIS DEFENDANT.

As the findings in this case, to wit: fijidings 4,

5, 6 and 7, (pages 49-52) show that before this

action was commenced, the agreement made by the

Universal Automobile Company upon which the

amended complaint is based, had been rescinded,

the Court's conclusions of law should have been

in favor of this defendant, the Aetna Indemnity

Company, and the judgment on the findings should

have been in favor of this defendant.

(Assignment of error III, p. 127.)

In finding 4 (pages 49-50) it is found that prior

to the commencement of this action, and on or about

the 16th day of December, 1903, the plaintiff and

A. H. Eddy, caused to be delivered to the Universal

Automobile ComjDany, notices in writing, copies

of which are in that finding, being the notices pre-

viously mentioned herein, by one of which, the

Auto Traction Comi3any, by its president, notified

the Universal Automobile Company, that the aga-ee-

ment dated June 30, 1903, and October 24, 1903,

had been dulv rescinded by the said Auto Traction
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Company, and that said Company demanded the

return of the moneys paid by it, to wit: $1750,

and interest from date of payment; and by the

other notice said Eddy gave notice that he liad

likewise rescinded said agreement, and notified said

Universal Automobile Company of such rescission,

and demanded the return of the moneys paid by

him, to wit: $1750, with interest from the date of

pajrment.

^Finding 5 (pages 50-51) specifies that the agree-

ment referred to in said notices as being dated

June 30, 1903, is the agreement a copy of which

is attached to the amended complaint as Exhibit A,

and that the agreement referred to in said notices

as dated October 24, 1903, is the contract a copy

of which is attached to the amended complaint

as Exliibit B.

Exhibit B is the bond upon which the Aetna

Indemnity Company was surety for the Universal

Automobile Company for the performance of the

agreement of June 30, 1903.

Finding 6 (pages 51, 52) finds the giving, on or

about December 16th, 1903, of the notice by the

plaintiff and A. H. Eddy to the Aetna Indemnity

Company, and contains a copy of the notice by

w^hich, that Company is notified that the plaintiff

and said Eddy had rescinded the agreement made

by the Universal Automobile Company with them

under date of June 30, 1903, and October 24, 1903,

and that tliev had demanded the return of the
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money paid by them with interest at the rate of

7% per annmn, and that they demanded from the

Aetna Indemnity Company, as surety for the Uni-

versal Automobile Company, the return of the

money paid, to ^Yit : $3600, being the amount speci-

fied in the bond of said Aetna Indemnity Company
of date October 24, 1903.

By finding 7 (page 52) it is found, that after said

notices were served, and on the 23rd day of De-

cember, 1903, this action was commenced in the

Superior Court of the County of Santa Clara, and

that in the original complaint and by the exliibits

thereto attached, said plaintiff set up and pleaded

the said notices and each thereof.

These findings of the giving of the notices of

rescission, and of the commencement of this action

pleading said notices showing the rescission, are

findings of facts which establish that the agreement

of June 30th, 1903, under which the Universal Auto-

mobile Company agreed to construct the four

vehicles (automobiles), had been rescinded prior

to the filing of the amended complaint.

Rescission may be effected by notice, or by the

commencement of an action to recover back the

consideration money.

In this case both methods were adopted, notices

were given, and afterwards this suit was com-

menced claiming in the original complaint to re-

cover back the consideration money that had been

paid under the rescinded agi^eement.
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It is said in Brandt on Suretyship and Guaranty,

3rd Ed. Sec. 832:

'^ Ordinarily, as rescission is a mcitter of elec-

tion and waiver the party against whom it takes
place should be either notified or otherwise
made aware of the intention to rescind. Under
many circumstances perhaps generally, the
notice need not be express; for examx)ie, the

commencement of judicial proceeding, such
as a suit to recover back the consideration
money, may suffice.''

The plaintiff and said Eddy by the notices given

made the rescission complete, and carried it to the

extent of a separate demand by each for one-

half of the $3500 that had been paid, to-wit : $1750,

and the interest on the same from the time it had

been paid, thus creating two causes of action, one

in favor of each of them, instead of a joint cause

of action that they w^ould have had upon the

agreement of June 30, 1903, for a breach of the

agi'eement and damages for the breach had there

been no rescission (see copies of the notices of re-

scission in finding 4, pages 50-51).

After having thus extinguished the agreement

of June 30, 1903, they could not, after it became

apparent from the sustaining of the demurrer to

the original complaint that they had released the

Aetna Indemnity Comj^any, the surety on the bond,

resuscitate the agreement by filing the amended

complaint.

The contract of June 30, 1903, under which the

Universal Automobile Comj)any contracted to manu-



15

facture and deliver the vehicles (automobiles) hav-

ing been rescinded, the alleged cause of action

pleaded in the amended complaint for an alleged

breach of that agreement, and damage for such

breach, and the claim made in the amended com-

plaint against the makers of the bond for damages

for the breach of the agreement, cannot be main-

tained.

The agreement of Jvme 30, 1903, had ceased to

exist before the amended complaint was filed, and

its stipulations are as if they had never existed.

In the opinion in Fitzgerald v. Allen, 128 Mass.

232, 234, is the following:

'*The result of the cases is, that, if the

special contract is terminated by any means
other than the voluntary refusal of the plain-

till to perform the same upon his part, and
the defendant has actually received benefit from
the labor performed and materials furnished
by the plaintiff, the value of such labor and
materials may be recovered upon a count upon
a quantum meruit, in w^hich case the actual
benefit which the defendant received from the
plaintiff is to be paid for, independently of the
terms of the contract.

^^The contract itself is at an end. Its stipu-

lations are as if they had not existed."

In Rowe v. Rowe, 5 Bradwell 231 (111. App.

Court) where an agreement had been rescinded it

is said in the opinion, page 334

:

*^We are of the opinion that under the gen-

eral issue upon the fact admitted, any verdict

whatever for the plaintiff ought to have been
set aside, for the reason, that she herself re-
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scinded the contract, and all right of action

upon it was gone.''

In Bishop on Contracts (Enlarged Ed.) Sec. 827.

it is stated that where one party declines to take

any step under a contract, or is unable so to do,

and the other is ready and willing to perform,

the latter may rescind the contract, or if he

chooses, he can sue for breach, but he cannot do

both.

In 1 Brandt, on Suretyshij) and Guaranty, 3rd

Ed. Sec. 834, it is said that where rescission is

permissible, and it has been law^fully made by the

party not in fault, the one entitled may recover

back the consideration, or whatever else he has

paid on the contract including compensation for

work done, goods delivered, and the like, prior to

rescission.

This is what the plaintiff was proceeding to do

under the original complaint.

After the Auto Traction Company in the notice

of rescission, page 50, had demanded the return

of the $1750 paid by it, and interest thereon from

the time of payment, and said Eddy, page 50, had

demanded the return of the $1750 paid by him,

and interest thereon from time of pa^mient, said

Eddy assigned to the plaintiff so as to have but one

suit.

That the action was begun merely to recover

back the money paid under the rescinded agree-
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ment a|3pears from the prayer of the original com-

plaint.

It having been stated in that complaint, page 4,

'' that pursuant to the provisions of said contract

" of June 30, 1903, this plaintiff and said Eddy
" paid to the defendant Universal Automobile Com-
" pany, to \vit: on June 30, 1903, the sum of $2500,

" and on August 10, 1903, the sum of $1,000".

The prayer of the original complaint, page 5, is

as follows:

" Wherefore plaintiff j)rays for a judgment
'' against said defendants for said sum of $3,750

" ($3500) in United States gold coin, and for in-

" terest thereon at the rate of 7 per cent per

'' annum, to wit: on said $2,500 from July 1, 1903,

'^ and on said $1,000 from August 11, 1903, up to

" the entry of judgment herein, and for all costs

" of suit."

The Auto Traction Company having in its answer

to the amended complaint pleaded the rescission

and the facts constituting the rescission, and the

Court having found these facts, placed the jDlain-

tiff in the same position as when in its original com-

plaint it pled the rescission.

Upon these findings the Aetna Indemnity Com-

pany is entitled to judgment.

In the opinion in Joyce v. Shaffer, 97 Cal. 335,

338 it is said:

^'It may be added that it is at least doubtful
vrhether the assigimient of the contract of sale
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would carry with it the right to maintain this

suit (the suit being to recover back money
paid) even if it were conceded that plaintiff's

assignor could have maintained a suit for

money she had paid. The action is based upon
the theory that by abandonment or rescission

the contract of sale became non-existent, and
therefore moneys which have been paid before
its cancellation may be recovered as money
paid for the use of the person who paid it.

This action is not, therefore, an action arising

under the contract of sale."

If a rescinded contract is so far non-existent that

its assignment will not carry the right to recover

back money paid under it, it surely after rescission,

is not existent so as to be made the basis of an

action for its enforcement.

II.

The Court erred in concluding or finding that

said plaintiff, was or is entitled to judgment against

this defendant, said Aetna Indemnity Company,

for the sum of $3,500 with interest thereon from

the 23d day of December, 1903, at the rate of

seven per cent jjer annum, and for plaintiff's costs

in this action, and erred in concluding or finding

that the plaintiff was or is entitled to any judgment

whatever against this defendant for any sum of

money or for any costs, or at all, and said Court

erred in ordering that judgment be entered against

this defendant for said sum of $3,500 with interest

thereon from the 22d dav of December, 1903, at
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the rate of seven per cent per annum, and for

plaintiff's costs in tliis action, or for any sum what-

ever, or for any costs whatever, or at all; for the

reason, that the evidence on the trial of this action

proved, without any conflict, and the Court's find-

ings 4, 5, 6 and 7 also show, that prior to the com-

mencement of this action, the agreement, a copy

of which is Exhibit '^A" to the amended complaint

in this action, and the agreement, the alleged bond

of this defendant, a copy of which is Exhibit ^^B"

to the amended complaint, were, and each of them

was, rescinded by said plaintiff and A. H. Eddy,

named in said contracts, prior to the commencement

of this action, therefore no recovery could be had

upon said agreements, or upon either of them.

(Assignment of error VII, pages 129, 130.)

What is above stated in paragraph I is applicable

to this assignment.

Under the Court's finding 7 the Court erred in

rendering any judgment against this defendant

upon the agreements mentioned in the amended

complaint in this action, or upon either of them,

or at all in this action, for the reason that said

finding shoAVS that in the original complaint in this

action said plaintiff pleaded a rescission of said

agreements, and of each of them, and the pleading

of such rescission in said original complaint was,

of itself, a rescission of said agreements, and of

each of them, and therefore the plaintiff is not

entitled to recover against this defendant upon an
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alleged breach of said agi^eements, or either of

them, as they have ceased to eMst.

(Assignment of error X, page 132.)

What is stated above in said paragraph I is

applicable to this point.

III.

The Court erred in rendering any judgment

against this defendant in this action, for the rea-

son that pnor to the filing of the amended com-

plaint in this action, and also prior to the com-

mencement of this action, this defendant had been

wholly released and exonerated from liability on

the bond, a copy of which is attached to the

amended complaint in this action as Exhibit ^^B",

by the rescission, prior to the filing of said amended

complaint and prior to the commencement of this

action, by said plaintiff and said A. H. Edd}^, of

the agreement of the Universal Automobile Com-

pany, a copy of which is attached to said amended

complaint as Exhibit '^A".

(Assignment of error XIII, page 133.)

What is stated in said paragraph I also applies

to this proposition.

IV.

The Court erred in rendering any judgment in

this action against the defendant, for the reason
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that as a matter of law, under the Court's findings

in this action, and under the evidence in this

action, by said plaintiff and said A. H. Eddy, of

pany, a copy of which is attached to said amended

complaint as Exhibit ^^A".

(Assignment of error XIV, pages 133, 134.)

The findings here referred to are those above men-

tioned in paragraph I showing the rescission of said

agreement Exhibit A.

V.

If this Honorable Court should be of opinion that

the facts found by the Court do not show that the

agreeemnt of June 30th, 1903, w^as resdinded, it

would then appear, that this case was not fully

tried, and that there was an omission to find on

a material issue made by an allegation in the

answer, page 40, and in that event, assignment of

error IV, page 127, will apply, the assignment

being as follows:

The Court erred and its decision is against law

for the reason that the Court failed and omitted to

find upon the issues, or either of the issues, raised

upon and by that part of the answer of said xietna

Indemnity Company in this action, wherein it is

alleged ^Hhat prior to the commencement of this

'^ action, and on or about the 9th day of December,

" 1903, the plaintiff in this action, and A. H. Eddy,

'' who is mentioned in said amended complaint,
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'' wholly and absolutely rescinded the agreement
'^ in writing, a copy of which is attached to said

** complaint and marked Exhibit 'A', and the writ-

'' ten contract, a copy of which is attached to said

'' amended complaint and marked Exhibit ^B'."

A decision is against law when a Oouii: fails

to find on a material issue and when there is

evidence, as there is in this case, relating to the

issue.

In the opinion in Knight v. Roche, 56 Cal. 15,

18, it is said:

^'AVliatever else may be meant by the expres-

sion ^decision against law' we think there is

no doubt it includes a case where the decision

is based upon findings which do not determine
all of the material issues of fact raised by the

pleadings.
>>

The following is from the opinion in Haight

V. Tryon, 112 Cal. 4, 6:

''It is the duty of the Court to find u^Don

all the material issues, regardless of any re-

quest of the parties, and a failure in that

respect is ground for a new trial to the party
aggrieved as 'a decision against law'.''

In Brown v. Burbank, 59 Cal. 535, 538, the

entire opinion is in the following language:

''The Court below failed to find upon the

issues presented by the pleadings, and there-

fore properly granted a new trial."

In Soto V. Irvine, 60 Cal. 436, 438, there was an

issue on the allegation of possession by defendant
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of the premises sued for when the action was com-

menced, and in the opinion it is said:

^^ There being no finding on this issue, the
decision of the Court below is against law, and
the case should for this reason be retired."

In Nuttall V. Lovejoy, 90 Cal. 163, it was decided

that where the findings do not determine all the

issues raised by the pleadings with reference to

evidence introduced, or are so inconsistent or mi-

certain that it is impossible to tell how a material

issue is determined, a new trial may be granted

on the ground that the decision is against law.

VI.

There are two findings in the case upon which

the learned judge before whom the case was tried

may have concluded the plaintiff should have

judgment. They are the following:

Finding 3, page 49:

'' That at the time the defendant Aetna Indem-

" nity Company executed the said agreement of

" guaranty, the said defendant. Universal Auto-

" mobile Company as principal, gave a bond of

'' indemnity to its said guarantor, said Aetna In-

'^ demnity Company, wherein and whereby said

" Universal Automobile Company, fully indemnified

^' said Aetna Indemnity Company for any loss

*' or liability that might be occasioned or caused

'^ to said Aetna Indemnity Company by reason of
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" the execution by said Aetna Indemnity Company
'' of said guarantee undertaking Exhibit ^B^"

And finding 8, page 52

:

^' Tliat before the service of said notice upon
" and tlie delivery of tlie same to said Aetna In-

'*" demnity Company, the said Aetna Indemnity
" Company consented to tlie rescission of said con-

'' tract by said plaintiff and by said A. H. Eddy."

On behalf of said Company it is contended that

neither of these findings is justified by the evidence

and this will be hereinafter noticed, but if these

findings were unassailable, they could not change

the case. The amended complaint would still re-

main an attempt to enforce a rescinded agreement.

As to finding 3, however much indemnity the

Aetna Indemnity Company may have had, it cannot

be held on a rescinded agreement.

The condition of the bond on which that Com-

pany was surety is as follows:

"" The condition of this obligation is such, that

" if the above bounden Universal Automobile Com-
"" pany, its successors or assigns, shall in all thing's

^' stand to and abide by, and well and truly keep
'' and perform the covenants, conditions, and agree-

" ments in a certain contract, dated June 30, 1903,

" executed by said Universal Automobile Company
" with said Auto Traction Company and said A. H.

" Eddy, for the construction and completion of

'' certain automobiles, the time for the construction

'' of which said automobiles has been extended to
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'' December 1st, 1903, contained, on its or their

'' part to be kept and performed, at the time, to

'^ wit: December 1st, 1903, and in the manner and
^^ form in said contract specified then the above

'' obligation shall be void; otherwise to remain in

'' full force and virtue", p. 37.

Under that bond, the Aetna Indemnity Company,

would only be liable for damages for a breach of

the agreement, in case the agreement had not been

rescinded, but it having been rescinded, no agree-

ment now remains as the basis for a claim against

said Company on said bond, and it is released from

all liability thereon.

Whether the Aetna Indemnity Company is in-

demnified or not, a case cannot be stated against it

without pleading that agreement of June 30, 1903,

stating its covenants and conditions, and alleging

a breach thereof, but the agreement having been

rescinded, its stipulations, as stated in Fitzgerald

V. Allen, supra, *^are as if they had not existed".

The condition of the bond does not obligate the

Company for the repayment to the plaintiif and

Eddy of money paid upon an agreement they

might cause to be rescinded, and any indemnity

the Company may have had would not alter the

condition of the bond.

'^A guarantor is never implicated beyond the
strict terms of his contract."

Jack V. Sinsheimer, 125 Cal. 563.

^^If there is any principle of law well settled,

it is that the liability of sureties is not to be
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extended beyond the terms of their contract.

To the extent and in the manner and under
the circumstances pointed out in tlieir obliga-

tion tliev are bound, and no further: thev are
entitled to stand on its precise terms. (People
V. Buster, 11 Cal. 215; People v. Breyfogle,
17 Cal. 50-1; Tarpev v. Shillinberger, 10 Cal.

391; Smith v. United States, 2 Wall. 234;
Miller v. Stewart, 9 Wheat. 703.)"

Pierce v. Whiting, 63 Cal. 538-543.

There is however no question under the amended

complaint as to whether the Company would be

liable under the bond for the repayment of the

money paid as the consideration for the rescinded

agreement, there being no such claim in the amended

complaint, but it is attempted by the amended

complaint to enforce the special agreement of June

30, 1903, and damages for the breach of the agree-

ment are claimed the same as though the agree-

ment still subsisted.

Under the amended complaint, the plaintiff could

not recover as upon a common count for consider-

ation money paid, the amended complaint being

based on the special agreement.

Nichols V. Randall, 136 Cal. 426, 431.

The foUovring is an extract from the opinion in

that case, page 431:

''It is the rule of pleading that the plaintiff

may in many cases recover on the common
count, when there is a special agreement, yet

it is not the rule that he may recover upon
pleading' a special agreement the same as if he

had pleaded the common count."
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The position of the defendant in error therefore

is, that it cannot recover nnder the amended com-

plaint because that is founded upon a special agree-

ment which has been rescinded, and it cannot recover

the consideraiion money paid because that is not

claimed in the amended complaint, and if the plain-

tiff had a complaint claiming the consideration

money paid, it could not recover against

the Aetna Indemnity Company, therefor, be-

cause the bond it made does not guarantee the

repayment of the purchase money, but only the

performance of the special agreement, as herein-

above explained.

VII.

The Court erred in making finding 3 of which

the following is a copy:

" That at the time the defendant Aetna In-

" demnity Company executed the said agreement

" of guaranty, the said defendant, Universal Auto-

" mobile Company, as principal, gave a bond of

" indemnity to its said guarantor, said Aetna In-

" demnity Company, wherein and whereby said

*^ Universal Automobile Company, fully indemni-

" fied said Aetna Indemnity Company for any loss

'' or liability that might be occasioned or caused

" to said Aetna Indemnity Company by reason of

'' the execution by said Aetna Indemnity Company
'' of said guaranty undertaking Exhibit 'B'."

(Assignment of error V, pages 127-128.)
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There Avas no evidence on tlie trial to sustain

said finding, and the only attempt to prove that

said Aetna Indemnity Company was indemnified

for signing' said bond, Exhibit ''B'', was, that the

Universal Automobile Compan}^ itself, agreed to

guarantee said Aetna Indemnity Company against

the failure of said Universal Automobile Company,

to perform its own contract, the contract men-

tioned in said amended complaint as Exhibit '^A'',

and there was no evidence whatever that said

Aetna Indemnity Company was ever indemnified

in any maimer or to any extent against the failure

of said Universal Automobile Company to perform

said contract nor against loss or liability under the

bond.

The following is in the testimony of Mr. William

A. Bowden, pages 81, 82

:

" Q. Do you know, of your own knowledge,

^' whether the Universal Automobile Company ex-

'' ecuted and delivered its indemnity bond to the

" Aetna Indemnity Company?
*^ A. I saw the paper. Mr. Brusie showed it

'^ to me.
'^ Q. Will you state to the Court what the docu-

" ment was?
" A. That paper was a bond—was in the form

*^ rather of a bond given by the Universal Auto-

" mobile Company to the Aetna Indemnity Company
'' both being corporations, to protect the Aetna In-

'^ demnity Company against any possible loss or any

" possible liability that might be occasioned or caused
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to them by reason of the Aetna Indemnity people

having given a bond for the faithful perform-

ance of the contract which is the subject of this

" action."

Mr. E. M. Rosenthal, testifying in relation to the

same paper, stated, pages 71, 72:

It purported to be an agreement back to the

Aetna Indemnity Company for any loss they

might sustain by reason of giving the surety bond

for the Universal Automobile Company.

The Court: Q. Between what parties—from
" whom?

A. From the Universal Automobile Company,

by its president acting for it, to the Aetna In-

demnity Company. I saw it was an indemnity

bond, and that the Universal Automobile Com-

pany held itself liable by indemnity to the Aetna

Indemnity Company, in the event of any damage
" arising to the Aetna Indemnity Company on ac-

count of any . actions, and I also saw in there

including costs and attorneys' fees'. I could say

'' from what I saw of it, that that was the nature

'' of the document, but I did not read it through;

" I just glanced all through it."

This testimony is, that the Universal Atitomohile

Company gave its otvn bond to the Aetna In-

demnity Company to protect the latter against loss

that might he occasioned hy reason of that Com-

pany having given a bond for the faithftd per-

formance of the contract of the Universal Aiito-
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mohile Company, that is, that the Universal Auto-

mobile Company gave its own individual bond

against any loss tit at miglit he occasioned hy its

defaidt in performing its oivn agreement.

The bond of the Universal Automobile Company

would be no indemnity against its own failure to

perform its own contract, and there was therefore

no evidence to support that finding.

It is not testified by Mr. Bowden or Mr. Rosen-

thal that the supposed bond of indemnity men-

tioned in the finding was signed or made by any

one other than the Universal Automobile Company.

Even had the Aetna Indemnity Company been

fuUv indemnified against its liabilitv on its bond

that would not help the case of the defendant in

error.

There would still remain the same proposition

that the bond of the Aetna Indemnity Company

is only to answer for the failure of the Universal

Automobile Company to perform its contract to

build the automobiles. That agreement having

been rescinded, no action can be maintained thereon

against the Universal Automobile Company, the

maker of the agreement, nor against the Aetna

Indemnity Company the guarantor of the per-

formance of the agreement.

In Section 2824 of the Civil Code it is enacted,

that:

*^A guarantor, who has been indemnified by
the principal, is liable to the creditor to the
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extent of the indemnity, notwithstanding that
the creditor, without the assent of the guar-
antor, may have modified the contract or re-
leased the principal."

This section will not aid the defendant in error

for two reasons:

First: The agreement by the Universal Auto-

mobile Company to protect the Aetna Indemnity

Company against the failure of the Universal Auto-

mobile Company to perform its agreement, is no

indemnity whatever, and that is the only supposed

indemnity to which the plaintiff's witnesses, Mr.

Bowden and Mr. Rosenthal, have testified;

Second: This is not the case of a modification

of an agreement or of the release of the principal

from a contract, but in this case there has been

an absolute rescission of the agreement, and there-

fore no action can be maintained thereon, and the

amended complaint being based on the agreement

as though still in force, the alleged cause of ac-

tion therein charged, that is, a cause of action

on the agreement of June 30th, 1903, and an

alleged breach of the agreement, has no existence,

and the evidence does not support the alleged cause

of action, but, on the contrary, proves that by

reason of the rescission of the agreement no such

cause of action now exists.
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VIII.

The Court erred in overruling the objection of

the Aetna Indemnity Company, by its counsel, to

the interrogatory to the plaintiff's witness, E. M.

Rosenthal, of which the following is a copy:

" Q. Previous to that time, did you have a con-

'' versation with the manager of the Aetna Indem-
'' nity Company with reference to this breach of

'' contract with the Universal Automobile people?"

The Aetna Indemnity Comj^any, by its counsel,

objected to said interrogatory on the ground that

the manager or officer of the corporation cannot

make any admission as to past transactions to bind

the corporation, and that the evidence called for is

incompetent.

The Court overruled said objection, to which

ruling, the defendant by its counsel, at the time,

excepted, and the Court permitted the witness to

testify in answer to said interrogatory to a con-

versation between said witness and Judson C.

Brusie, and the witness in such answer testified

that said Brusie made certain admission against

this defendant, and in said testimony said witness

testified, that said Brusie stated, ''We have got

'' full security, we are fully indemnified by the

" Universal Automobile Company".

The Court erred in receiving the testimony of

said witness against said objection of this

defendant.

(Assignment of error I, pages 124, 125.)
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The question, objection, ruling and answer are on

pages 73-75 of the record, and that portion of the

answer above given is jjage 75. The admitting

of this testimony was unquestionably erroneous.

It is uniformly held, that the declarations of

an officer or agent, however high his official posi-

tion may be, cannot be proved against his principal

when they do not form a part of a transaction on

behalf of the principal, that is, when no part of the

res gestae,

"The party's own admission, wherever made,
may be given in evidence against him; but the

admission or declaration of his agent binds
him only when it is made during the contin-

uance of the agency, in regard to a transaction

then depending, et dum fervet opus. It is

because it is a verbal act, a part of the res

gestae, thUt it is admissible at all."

1 Greenleaf Ev., Sec. 113.

The cashier of a bank stated to a party who

had applied for information, that a certain note

had been paid, thereupon, the party released prop-

erty held to secure the note. It was decided that

the declaration did not bind the bank, it not having

been made as a part of any transaction.

2 Waterman Corp. 644.

Declarations or admissions of the president of

a bank cannot be used to establish a liability

against it.

Henry & Co. v. Northern Bk. of Ala., 63

Ala. 527, 537.
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In an action for injury from defendant's neg-

ligence in permitting wires to be doAvn, the admis-

sion by the defendant company's general agent,

after the injury was received, that defendant was

liable therefor, is not admissible in evidence.

Randall et al. exrs. v. Northwestern Tel. Co.,

54 Wis. 140.

Page 144, after citing cases, it is s^id:

** These cases show that the rank or station

of the person making the admission does not

affect the question of its admissibility."

The following is from the opinion in Packet Co.,

V. Clough, 20 Wall., 528, 540-541:

^^It is true that whatever the agent does

in the lawful prosecution of the business in-

trusted to him, is the act of the principal,

and the rule is well stated by Mr. Justice

Story, that Svhere the acts of the agent will

bind the principal, there his representations,

declarations, and admissions respecting the

subject matter will also bind him, if made at

the same time, and constituting part of the

res gestae.' A close attention to this rule,

which is of universal acceptance will solve al-

most every difficulty. But an act done by an
agent cannot be varied, qualified, or explained,

either by his declarations, which amount to no
more than a mere narrative of a past occur-

rence, or by an isolated conversation held, or

an isolated act done at a later period. The
reason is that the agent to do the act is not
authorized to narrate what he had done or
how he had done it, and his declaration is no
part of the ^ res gestate

f yy
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The statement by one who had charge of the

business of towing, that he knew of the snag on

which the plaintiff's boat was injured, is inadmis-

sible against the principal.

Ashman v. Pa. S. and T. Co., N. J. Law R.

13.

It is said in that case, that a general agent's

declarations are no more binding on the principal

than those of a special agent and that ^^by con-

sidering the words of the agent in the light of

acts—verbal acts", it can be clearly determined in

any case whether they are admissible or not.

In Clunie v. Sacramento Lumber Co., G7 Cal.

313-314, where declarations of an agent were ad-

mitted in evidence, it is said in the opinion:

'^We are of the opinion that it was not

proper to admit in evidence such declarations

so made by the agent as they did not bind his

principal, not being a part of the res gestae,

and for this reason the judgment and order

denying a new trial should be reversed, and a

new trial granted."

The law is very clearly stated in Beasley v.

S. J. Fruit Packing Co., 92 Cal. 388, 392:

^^The opinion of an agent based upon past

occurrences is never to be received as an ad-

mission of his principal and this is doubly

true when the agent was not a party to those

occurrences (Ins. Co. v. Mahone, 21 Wall.

157.) 'The declarations of an agent or ser-

vant do not, in general, bind the principal.

To be admissible, they must be in the nature
of original, and not of hearsay, evidence. They
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must constitute the fact to be proved, and
must not be the mere admission of some other

fact. They must be made, not only during the

continuance of the agency, but in regard to a

transaction depending at the very time'. (Luby
V. Hudson River R. R. Co., 11 N. Y. 133.)

See also Rockwell v. Taylor, 41 Conn. 59;

First Nat. Bank v. Ocean Bank, 60 N. Y.

297; 19 Am. Rep. 181; Packet Co. v. Clough,

20 Wall. 540; Gutchess v. Gutehess, 66 Barb.
483. The declarations of officers of a corpora-

tion rest upon the same principles as apply
to other agents. (Huntington R. R. Co. v.

Decker, 82 Pa. St. 119.)"

In Lissak v. Crocker Estate Co., 119 Cal. 442,

the following is in the opinion, page 444:

'^At the trial a witness on behalf of the

plaintiff was permitted, against the objection

of the defendant, to give a conversation which
he had had with the man in charge of the

elevator. His testimony was: ^I asked him
what in the world happened. He said he lost

all control, and the connection cord got broke'.

This conversation w^as had after the elevator

had stopped in its fall, and after the plaintiff

had been taken out of the cage, and formed
no part of the res gestae and should have been
excluded bv the Court. It was onlv a state-

ment of w^hat had occurred, and the defendant
was not bound thereby.

'

'

The following is from the opinion in Crawford

V. Translatantic Fire Ins. Co., 125 Cal. 609, 612:

**But the plaintiffs went further; the Court
allowed them, over the objection of defendant,

to prove as part of their case in chief a declara-

tion made by said Roberts at a time subse-

quent to the delivery of the policy ami when
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he was not acting for defendant in any business

connected therewith, that he 4iad received a

dispatch from his company to adjust a loss

on Crawford's stable, and that he had found
out since that his policy didn't cover'. Evi-
dence was also admitted, over like objection,

of a statement made by Barrett, on the morn-
ing following the fire, that 'he had issue a
policy for a thousand dollars on that building

to Mr. Crawford a few days before'. By
these rulings and one or two others of similar

character the plaintiffs were allowed to place
before the iurv evidence of admissions bv de-

fendant's agents made, not as part of the trans-

action looking to the execution of the policy

nor while discharging any duty of their agency
pertaining to their treaty with Crawford, but
a mere narration or illustration of their past
conduct. Such evidence was only hearsay and
was incompetent. (Beasley v. San Jose Fruit
Packing Co., 92 Cal. 388; Dean v. Aetna Life
Ins. Co., 62 N. Y. 642; Insurance Co. v.

Mahone, 21 Wall. 152; Walker v. Framer's
etc. Ins. Co., 51 Iowa 682.) It w^as material to

the issue pending, and for the error in its

admission the judgment and order denying a
new trial should be reversed."

IX.

Said Court erred in overruling the objection of

this defendant to the admission in evidence of a

letter dated San Francisco, Dec. 4, 1903, directed

to Mr. E. M. Rosenthal and signed W. A. Brown-

ing Company, general agent, per Judson C. Brusie,

to the introduction of which letter in evidence, this

defendant, by its counsel, made the same objection
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that was made to the aforesaid interrogatory men-

tioned above in paragraph I to said witness E. M.

Rosenthal, and this defendant at the time of the

overruling of said objection, excepted to such rul-

ing, and said letter was read in evidence, and the

following is a copy of said letter:

" San Francisco, Dec. 4th, 1903.

" Mr. E. M. Eosentlial, Automobile Co.,

" San Jose, Cal.

" Dear Sir: Upon conversation with General

'' Hart, pertaining to your claim under our bond,

'' we are advised by hun that there are certain pro-

'' visions of the contract, which will justify them
" in the delay.

" Of course, as long as they feel that way, it

'^ is hardly proper for us even to open uj) proceed-

'' ings along that line, which would be at a variance

'* with such a position, and as we are fully pro-

'' tected from any loss, we cannot take any steps

" at this time, and whatever I'emedies you may
" seek, will have to be along a procedure that you
" may decide upon.

'^ Very truly and respectfully yours,

'' W. A. Browxixg Company,
" General Agent,

'' Per JuDSOx C. Brusie.''

(Assignment of error II, pages 125, 126.)

The purpose of introducing that letter in evi-

dence, was to have the statement therein ^^and

we are fully protected from any loss'' regarded as
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evidence that the Aetna Indemnity Company had

been indemnified against its liability upon the bond

mentioned in the amended complaint upon which

it is sought to recover against this defendant

in this action. (Record, i3ages 76, 77.)

That letter was not a part of any transaction by

said Brusie as agent for this defendant, depend-

ing at the time of making the declaration, and

under the authorities given above in paragraph

VIII the admitting of the letter in evidence was

erroneous.

At any rate the testimony of Mr. Bowden and

Mr. Rosenthal make it certain that the supposed

indemnitv was onlv a writing from the Universal

Automobile Company the principal on the bond.

Exhibit B, to the surety the Aetna Indenmity

Company, being no indemnity whatever.

X.

The Court erred in making finding 8 of which

the following is a copy:

" That before the service of said notice upon and
'^ the delivery of the same to said Aetna Indemnity
^' Company (referring to the notice of rescission),

'' a copy of which is contained in finding 6, the

" said Aetna Indemnity Company consented to the

*^ rescission of said contract by said plaintiff and
** by said Eddy", and this defendant specifies that
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there ^'as no evidence on the trial in this ease

to justify or sustain said finding 8.

(Assignment of error VI, page 129.)

It \vas attempted to prove by tlie testimony of

A. H. Eddy that tlie Aetna Indemnity Company

consented to the rescission of the agreement. In

his testimony, page 61, lie ^vas asked whether before

any attempt to rescission was made he had a con-

versation with the officers or manager of the Aetna

Indemnity Company, and he answered '^I had a

^' talk with a man who was told me was the general

'' manager of the Company. I don't know what
'^ his name is'\ He was further asked, ''Did they

" consent to a rescission of this contract", and his

answer was ''Thev did".

There is no evidence that the man with whom
the witness said he had a conversation was the

agent of the Aetna Indemnity Company, or authori-

zed to in any wise modify the condition of its bond

or consent to the rescinding of the agreement of

June 30, 1903.

The following are two sections of the Civil Code

of California:

§2792. Necessity of a Coxsideratiox. Where
a guaranty is entered into at the same time
with the original obligation, or with the accept-

ance of the latter by the guarantee, and forms
with that obligation a part of the considera-

tion to him, no other consideration need exist.

In all other cases there must be a consideration

distinct from that of the original obligation.
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§2793. GUARAXTY TO BE IX WrITIXG^ ETC.

Except as prescribed by the next section, a
guaranty must be in writing, and signed by the
guarantor; but the writing need not express
a consideration.

Tlie cases mentioned in tlie next section are

where tlie promises are deemed tlie original obliga-

tions of the promisors.

If it is contended in behalf of the defendant

in error that any supposed consent by the plaintiff

in error to the rescission of the agreement operated

to make any change in the condition of the bond,

then under said section 2793 which requires a guar-

anty to be in writing, any modification of a guar-

anty must necessarily be in writing; and under

Section 2792, which requires a consideration dis-

tinct from that of the original obligation where

a guaranty is not entered into at the same time

with the original obligation, there must be a new

consideration for any modification of the guaranty.

There was no writing introduced in evidence

to show any modification or change in the condi-

tion of the terms of the guaranty, nor any con-

sideration proved for any change or modification.

It is therefore respectfully submitted that there

is no evidence of any change or modification of the

condition of the bond.

In fact, the finding does not state that there

was any change in the condition of the bond, and,

here again, the defendant in error is confronted by

the proposition that the condition of the bond be-
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ing to guaranty the performance of the special

agreement of June 30, 1903, and this suit being

for damages for an alleged breach of the condition

of the bond given to secure the performance of said

agreement, there is no foundation upon which there

can be a recovery in this form of action, or recovery

at all, the agreement having been rescinded.

If it had been proved on the trial by legitimate

evidence, that the plaintiff in error had consented

to a rescission of the bond, that would only make

the rescission more effectual, and more completely

have extinguished the agreement which is sought

to be enforced in this action.

It is respectfully submitted that the judgment

should be reversed, and the Honorable Circuit Court

directed to enter judgment on the findings in favor

of the plaintiff in error, or that a new trial be

granted.

JuDSox C. Brusie and

Aylett R. Cottox,

Attorneys for the Aetna Indemnity

Company, Plaintiff in Error.
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This action, after it left the State Court and reached

the Federal tribunals, has had two hearings, in both of

which the facts were before the Court.

These hearings were as follows:

First : The trial of the cause before Judge Hunt re-

sulting in a judgment for the defendant in error, the

order for judgment being hereinafter set forth.
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Second: The hearing of the petition of the Aetna

Indemnity Company for a new trial, which petition was

presented to and argued before Judge Beatty.

The order for judgment made by Judge Hunt after

entitling the Court and cause is as follows:

Plaintiff is entitled to judgment against de-

fendants as prayed for in its complaint, that is for

$3500.00, with interest thereon at the rate of seven

per cent per annum from the date ot the com-
mencement of the suit, December 23rd, 1903.
Plaintiffs evidence sustains the material allega-

tions of its complaint. The defendant Universal
Automobile Company wholly failed to carry out

its contract. The defendant The Aetna Indem-
nity Company became liable by virtue of its con-

tract with the plaintiff, dated October 24th, 1903,
(Exhibit B) as principal to the penal sum men-
tioned in its said contract.

Ehrman vs. Rosenthal et al., 117 Cal. 491.

Moore and Barney vs. Paine, 12 Wendell,

123.

Smith vs. Estate of Steele, 25 Vermont 427,
60 Am. Dec. 276.

I am satisfied that defendant's objections to

the introduction of the secondary evidence admit-

ted are not well founded.

Cross vs. Bell, 34 N. H. 82.

Cooper vs. Cranberry, 33 Miss., 122.

Bartlett vs. Firemen s Fund Ins. Co., jj
Iowa, 155.

Judgment for plaintiff ordered.

WILLIAM H. HUNT, Judge."

Transcript of Record, page 56.
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The petition for new trial will be found at page

no of the Transcript.

Judge Beatty denied the petition for new trial and

his order of denial is as follows

:

" The petition of the Aetna Indemnity Com-
"pany, one of the defendants, for a new trial herein,

"heretofore heard and submitted, being now fully

"considered, and the oral opinion of the Court hav-
"ing been delivered, it is, in accordance therewith,

"ordered that said petition be and hereby is denied,

"and said defendant is allowed an exception to this

"ruling.'
n

In the argument upon the trial of the cause before

Judge Hunt, practically the same argument was pre-

sented by the Aetna Indemnity Company as is now pre-

sented to this Court.

In the argument upon the petition for a new trial,

heard by Judge Beatty, the same argument was pre-

sented and the same authorities cited as are now pre-

sented to this Court.

THE FACTS.

First : The Universal Automobile Company agreed

to manufacture and deliver to the plaintiff certain ma-

chines for an agreed price.

Transcript, page 33.

The execution of the contract stands admitted by the

pleadings.

Transcript, page 39.
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Second: The Aetna Indemnity Company guaran-

teed the performance of the contract.

Transcript, page 36.

The execution of this guaranty stands admitted by

the pleadings.

Transcript, page 39.

Third : The contract has never been fulfilled.

Transcript, page 31.

This fact is admitted by the pleadings.

Transcript, page 39.

Transcript, page 93.

Fourth : The guarantor, viz : the Aetna Indemnity

Company, was fully indemnified by its principal, the

Universal Automobile Company, for any liability un-

der the guaranty.

The evidence upon this point is disclosed in the rec-

ord commencing at page 74 and ending at page 82, and

the attention of the Court is directed particularly to the

following portions of the record, beginning at page 80

and ending at page 83, viz:

(Testimony of E. M. Rosenthal.)

On December 2, 1903, at the request of Mr. Eddy

and the Auto Traction Company, of San Jose, I called

at the office of the Aetna Indemnity Company in the

Hayward Building, in this City. I inquired for the

manager, and a gentleman, whose name I do not know,

came to the counter and told me he was in charge there.

He asked me what I wanted. I told him in relation to
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the bond which the Universal Automobile Company
had given to the Auto Traction Company, of San Jose.

He said, ''That would be in the hands of Mr. Judson

Brusie, our attorney in fact, who has charge of that mat-

ter." I said, "Where is Mr. Brusie?" He said, "He
is not here now. He will be in shortly." I waited a

half an hour and Mr. Brusie came in. I notified Mr.

Brusie that I had come there at the request of the Auto

Traction Company, and that I had just seen General

Hart and made a demand on him for the return of the

money which had been paid by this Auto Traction Com-

pany, and Mr. Eddy, on account of the agreement

which is here in evidence and that I had—I told him

that General Hart of the Universal Automobile Com-

pany, the president and manager, I believe, had stated

that they had not been able to get out the machines. I

told Mr. Brusie that, in behalf of the people I repre-

sented, Mr. Eddy and the Auto Traction Company, thai

the time had elapsed for the completion and delivery of

those vehicles, and we wanted our money, the money

we had paid, together with interest. Mr. Brusie told

me then, "I know nothing about this. I have not seen

General Hart or the Universal Automobile Company,

but if you say that they have not fulfilled their agree-

ment, you are certainly entitled to your money, and wc

will pay it to you, but," he says, "give me a little time to

see General Hart, who is the President of the Universal

Automobile Company, and if it is as you say, the amount

will be paid, because it makes no difference to us; we

have got full security, we are fully indemnified by the
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Universal Automobile Company, but, in justice to Mr.

Hart, I want to see him first and see what explanation

he has to make." I told him that I certainly would

w^ait a couple of days for him, until he could see them,

but we expect to be paid; that the time had gone by for

the completion of those vehicles, and we could not lose

time any longer. I believe I said in there that time was

not mentioned as the essence of the agreement, but we

had now, by this notice to him which I gave him, fixed a

definite time, beyond which they need go ro no more

expense or attempt to do anything further with the

building of the vehicles; that as far as we were con-

cerned, we would not get them. He said, "I will let you

know in a few days." In response to that, I got the

letter, to which I testified before.

Mr. Bowden : Q. After that conversation, did you

receive a letter from the Aetna Indemnity Company?

A. Yes, sir.

Q. Look at this paper and see if this is the letter that

you received from the Aetna people, signed by Mr. J.

C. Brusie subsequently to the date of the conversation

(handing) ?

A. Yes, sir.

Mr. Bowden: This will be offered in evidence in

connection with the testimony of this witness.

Mr. Cotton : It will go in under the same objection.

Mr. Bowden: The particular portion of the letter

is as follows (reading) :

Plaintiff's Exhibit ^'C."
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San Francisco, Dec. 4th, 1903.

Mr. E. M. R'osenthal, Automobile Co., San Jose, Cal.

Dear Sir: Upon conversation with General Hart,

pertaining to your claim under our bond, we are advised

by him that there are certain provisions of the contract,

which will justify them in the delay.

Of course, as long as they feel that way, it is hardly

proper for us even to open up proceedings along that

line, which would be at variance with that position, and

as we are fully protected from any loss, we cannot take

any steps at this time, and whatever remedies you may

seek will have to be along a procedure that you may

decide upon.

Very truly and respectfully yours,

W. A. POWNING COMPANY,
General Agent.

Per Judson C. Brusie.

TESTIMONY OF WILLIAM A. BOWDEN.

William A. Bowden, called for the plaintiff, sworn.

Mr. Rosenthal: Q. Your name is William A.

Bowden?

A. Yes, sir.

Q. You are one of the attorneys for the plaintiff in

this action?

A. I have been such attorney since the case has

been brought into this court.

Q. Do you know Mr. Judson Brusie?

A. Quite well.

Q. Did you have occasion to see Mr. Judson Bru-
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sie during this month?

A. Yes, sir.

Q. You are acquainted with the Universal Auto-

mobile Company, are you not?

A. Well, in so far as my acquaintance with ex-

Attorney General Hart goes, I am.

Q. You knew he was the president of that corpor-

ation. You are acquainted with the Auto-Traction

Company of San Jose?

A. Yes, sir.

Q. And with Mr. A. H. Eddy?

A. Yes, sir.

Q. Do you know, of your own knowledge, whether

the Universal Automobile Company executed and de-

livered its indemnity bond to the Aetna Indemnity Com-

pany?

A. I saw the paper.

Q. You saw the paper?

A. Yes, sir, I saw the document itself. Mr. Brusie

showed it to me.

Q. When did you see it?

A. I think the day we were here last on the trial

of this case; my impression is it was the i ^th of this

month.

Q. The 15th of December, 1904?

A. That is my impression.

Q. Where did you see that document?

A. In Mr. Brusie's office in this city.

Q. Did he show it to you?

A. Yes, sir, he did.
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Q. Will you state to the Court what the document

was?

A. That paper was a bond—was in the form rather

of a bond given by the Universal Automobile Com-

pany to the Aetna Indemnity Company, both being cor-

porations, to protect the Aetna Indemnity Company

against any possible loss or any possible liability that

might be occasioned or caused to them by reason of the

Aetna Indemnity people having given a bond for the

faithful performance of the contract which is the sub-

ject of this action. I think that expresses the matter as

concisely and as clearly as it can be expressed.

Q. Did you read that bond over?

A. I read it in the presence of Mr. Brusie, I will

state further. Judge Rosenthal, that at the time Mr.

Brusie signed a stipulation, which is now a part of the

records of this court, by which he agreed to have that

paper in court at the time of the trial of this case. That

stipulation is on file here. In addition to that he was

also subpoenaed to produce the document at the trial

of the cause, which was then set for the 15th of this

month, but apparently he is not here.

Q. You are an attorney at law and admitted to

practice?

A. Yes, sir.

Q. You are familiar with indemnifying bonds and

other bonds?

A. To a certain extent. I have never seen one

where we had so much trouble with as we have had with

this one; I will say that.
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To the same effect is the testimony of Mr. Eddy,

which will be found at pages 6i, 62, 63 and 64 of the

Transcript.

Fifth : If the notice given by plaintiff to the Aetna

Company (Defendant's Exhibit 3—Transcript page 87)

be treated as a recission under the law, then the Aetna

Company gave its consent to such recission.

This is disclosed by the testimony of Mr. Eddy, who

after detailing his unsuccessful efforts to get either the

machines or the money, tells of his interview with the

Aetna people as follows

:

" Q. Come down to the meat of the proposi-

"tion. Did they consent to a recission of this con-

''tract?

'' A. They did."

Transcript, page 61.

The indemnifying of the guarantor by the principal

is nowhere denied.

The document of indemnity was in possession of

the guarantor; the guarantor had power to produce the

document.

The guarantor, by its general agent and attorney

of record in this case, stipulated in writing to produce

the indemnifying bond at the trial of the action, and

also by process of subpoena, it was ordered to pro-

duce it.

The company refused to keep the stipulation thus

formally made and also disobeyed the subpoena.

Transcript, page 82.

Transcript, pages 79-80.
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THE LAW OF THE CASE.

The defense made by the bonding Company is purely

a technical one. They say in effect: true, we guaran-

teed that the automobiles would be delivered; true,

when we made that guarantee we had been fully in-

demnified by our principal, but because an attempt was

made to change the contract by serving a notice labeled

"recission," we are not bound.

There are two sections of the Civil Code of Califor-

nia, which positively negative this contention. Those

sections are numbered 2819 and 2824, and are as fol-

lows:

2819. A guarantor is exonerated, except so

'far as he may be indemnified by the principal, if

'by any act of the creditor, without the consent of

the guarantor, the original obligation of the prin-

''cipal is altered in any respect, or the remedies, or

'rights of the creditor against the principal in re-

'spect thereto, in any way impaired or suspended."

' 2824. A guarantor, who has been indemni-

'fied by the principal, is liable to the creditor to

'the extent of the indemnity, notwithstanding that

the creditor, without the assent of the guarantor,

'may have modified the contract or released the

'principal."

These two sections were taken almost bodily from

the New York law and the courts of that State, as well

as those of Massachusetts and Vermont have held to the

following rule:
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'' That a surety taking security from his prin-

"cipal, loses his privileges as a surety and becomes

"a trustee for the creditor.

Moore and Barney vs. Paine, 12 Wendell,

page 123.

And the Supreme Court of California, following the

Code sections above quoted and in line with the law of

the older States, has announced the same doctrine.

In the case of Ehrman vs. Rosenthal, reported in 1 17

Cal. Reports at page 491, the Court, speaking through

Justice Henshaw (the quotation being from the top of

page 497) use the following language:

'' It is next insisted that defendants should be

"treated as guarantors of Rosenstein's indebtedness

"to the extent of the $1000, and that Rosenstein,

"the principal, having been released under the

"composition agreement, defendants themselves are

"likewise released. (Civ. Code, Sec. 2819.) But,

"if defendants be treated as guarantors, then they

"are guarantors who have been indemnified by

"their principal, for the Dodge note was not only

"received and discounted by them, but was in fact

"paid at maturity. Section 2824 of the Civil Code

"declares that a guarantor who has been indemni-

"fied by the principal, is liable to the creditors to

"the extent of the indemnity, notwithstanding that

"the creditor, w^ithout the consent of the guarantor,

"may have modified the contract or released the

"principal."
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But even if the law was not so clear, we urge that

the position of the Aetna Company cannot from any

view point be upheld. They say we altered the original

obligation by attempting to rescind. While it is true

that in giving the notices set forth in the Transcript,

the word ^'rescind" is used, it has no place in the notice.

There was nothing to rescind, excepting possibly the ob-

ligation resting upon us to receive the machines.

And the evidence discloses the reasons for the giv-

ing of this notice. We quote from the testimony of Mr.

Eddy, pages 65 and 66 of the Transcript, as follows

:

Q. Was anything further said then than what you

have stated, with reference to why you wished to rescind

the contract or not to receive the machines?

A. I had a considerable conversation with them

relative to the use that we were going to put the auto-

mobiles to, and, among other things, I told them we had

entered into a contract with a big firm in San Jose for

the delivery of these goods; that on account of their de-

lay in building the automobiles, it would be impossible

for us to get the contract; that the contract had been

rescinded, and that we had no use for these automobiles

unless we could get them that day, the first of December.

Q. You never did get the automobiles?

A. They never even started to make them.

Q. Did you ever get a dollar back that you put up?

A. Not a dollar.

CROSS-EXAMINATION.

Mr. Cotton: Q. With whom was that, that you

had the conversation in relation to the rescinding of the

contract?
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A. The manager of the Aetna Indemnity Co.

Q. You do not know his name?

A. I do not. I never met the man but once be-

fore, and only for a moment. I presume I could recog-

nize him if I saw him, but I am not certain as to that.

Q. What did you say to him was the reason you

desired to rescind the contract?

A. Our contract that we had with the people

at San Jose had been canceled on account of the delay in

delivering the automobiles, and we had no use for them.

The fact of the matter was that the very reason I told

him that, was because there was no disposition for the

Universal Automobile Company to deliver them. They

lied to us from the commencement until they got

through.

The only purpose the notice could serve and the

only purpose it did serve was to say to the contracting

party and its indemnified guarantor in effect as fol-

lows: ''You need not send the machines—your time is

"up—because of your delay our contracts with others

"are lost—You ought not keep the machines and the

"coin, too—please give us back our money."
The contention of plaintif^f in error of lack of finding

upon the issue made by the allegation in the answer of

an alleged recission finds no support in the record.

The court did find upon such issue and the finding

is in the exact form as contended by appellant.

Page 21 of Counsel's brief points out the alleged

error.

Page 40 of the Transcript shows the pleading where

the issue of recission is raised.
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Pages 49, 50 and 51 of the Transcript show the find-

ing.

True, in the answer the pleader says that the de-

fendant in error 'Svholly and absolutely rescinded the

agreement" and he then goes on to relate the manner

of recission.

Transcript, page 40.

The Court found the facts upon which the alleged

recission was based and concluded as a matter of law

that upon all the facts there was no actual recission in

law.

While upon this point it will be observed that the

allegation relating to the alleged recission and the man-

ner in which it is claimed to have been made, are not

denied.

Under such conditions the law in California is well

settled, that facts so alleged and undenied will be treat-

ed as found.

Lambert vs. Lambert, Cal. Appellate Deci-

sions of June 14, 1905. Page 575.

There the Court say

:

" Facts admitted by the pleadings should be

"treated as 'found.' if the Court finds adversely to

"the admission, such findings should be disregard-

"ed in determining the question whether the proper
"conclusion of law was drawn from the facts found
"and admitted by the pleadings. (In re Doyle, 73
"Cal. 570; Ortega vs. Cordero, 88 Cal. 226.)"

But the question as to whether the findings are com-

plete cannot, under the rule of the trial Court, be raised.

No request was ever made for findings.
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The rule referred to is as follows

:

Rule 62.—Findings: In actions at law in

which a jury has been waived as provided by the

Act of Congress, it shall be in the discretion of

the Court to make special findings of fact upon
the issues raised by the pleadings. Ordinarily,

the Court will make such findings on request of

either party, if such request be made on or before

the submission of the cause for decision. Where
such request is made and granted, no judgment
shall be entered until the findings shall have been
signed and filed or waived as hereinafter pro-

vided; but the rendition of the decision or opin-

ion shall be deemed and considered, and shall be

entered by the clerk, as merely a preliminary or-

der for judgment. The counsel for the losing

party shall prepare a draft of the findings, and
shall serve such draft upon the opposite party

within five days after receiving written notice of

the decision, and shall thereupon deliver said

draft to the clerk for the Judge, who shall as soon

as practicable thereafter designate a time for the

settlement of the findings, of which the clerk shall

notify the parties. When such draft is presented

to the Judge, the successful party may present

such amendments or additions to the proposed

findings as he may desire, and the whole shall be

settled by the Judge."

When the findings have been settled, they shall

be engrossed by the losing party within five days

after such settlement, and shall be signed and filed.

If the losing party shall fail to serve his draft

findings and deliver the same to the clerk as afore-

said within the time above specified, the right to

special findings shall be deemed to have been

waived, and the judgment may be entered with-

out further proceedings upon the request of any

party, or by the clerk without any such request.

The periods above specified will not be extended.
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" Special findings must be of the ultimate facts

"in issue, as distinguished from conclusions of law
"on the one hand, and mere evidence on the other,

"and must cover all the material issues raised by
"the pleadings."

Supplementing this, we have the memoranda and

order of Judge Hunt relating to the findings, which is

as follows

:

Department of Justice,

United States District Court,

Montana.

Butte, Montana, April 4, 1905.

Col. Southard Hofifman,

Clerk U. S . Circuit Court,

San Francisco, Cal.

Dear Sir:

I herewith return to you all the papers in the

case of Auto Traction Company of San Jose, v.

Universal Automobile Company, et al., which you
forwarded me in your letter dated March 29, last.

I distinctly remember that there was no re-

quest whatsoever, on the part of counsel for either

party for findings of fact. If there had been I

would have directed such findings to be presented

to me. I am strongly inclined to believe that the

court would be justified in declining to make them
at this time, even if authority existed to extend

the time in which proofs for findings should have
been presented. The rule, 62, does not seem to

contemplate the extension of time.

I have, however, sent the findings proposed
by the plaintiff, believing them to be proper and
in accordance with my recollection of the plead-

ings and facts. In making these findings, how-
ever, I do not wish to be understood as preclud-
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a

a

a

ing the plaintiff from saving the questions of prac-
tice presented by his "Objections to Defendant's
proposed findings, and copy of rule," filed March
25, 1905.

Respectfully,

WILLIAM H. HUNT,
"

District Judge."

And in conclusion we urge upon the Court that this

is a plain case of an unmerited and frivolous appeal and

should be dealt with by this Court by an award to de-

fendant in error of substantial damages.

Section 957 of the Code of Civil Procedure of Cal-

ifornia provides as follows

:

" When it appears to the Appellate Court that

"the appeal was made for delay, it may add to the

"cost such damages as may be just."

And the Supreme Court of the United States in a re-

cent decision awarded damages in a similar case.

It appears from the press dispatches, which are the

only information yet at hand, that Mrs. Genevieve H.

Mathew brought suit in the Missouri courts against the

Wabash Railroad to recover $40,000 damages for in-

juries received while in one of the defendant's cars at

Excelsior Springs, Missouri, in 1899. The Supreme

Court of Missouri affirmed the Court below and the

case was appealed to the United States Supreme Court.

The court in affirming the judgment in the case, de-

clared the railroad company's appeal to be frivolous,

and ten per cent, additional damages was added to the

amount originally awarded. This was done under the

rule of court that "where a writ of error shall delay pro-
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ceedings on the judgment of an inferior court, and shall

appear to have been sued out merely for the purpose

of delay, additional damages shall be assessed at the rate

of not to exceed ten per cent."

It is therefore respectfully submitted that the de-

cision of the Court below be upheld and that in addition

to the judgment there rendered there be added substan-

tial damages.

WILLIAM A. BOWDEN,
Attorney for Defendant in Error.





No. 1260

IN THE

Winittt) g^tateg

Ctrtuit Court of Appeals

For the Ninth Circuit.

The Aetna Indemnity Company

(a corporation),
Plaintiff in Error,

VS.

Auto-Traction Company of San Jose

(a corporation),
Defendant in Error.

PETITION BY PLAINTIFF IN ERROR FOR
REHEARING.

JUDSON C. Brusie and

Aylett R. Cotton,

Attorneys for Aetna Indemnity

Company, Petitioner.

Filed this day of July, A. D. 1906.

FRANK D. MONCKTON, Clerk.

By Deputy Clerk.

n LEI
JUL '2iy06

PKE.SS OF THE JAMKS H. BAKKY CO.





IN THE

Winim g)tates

Circuit Court of appeals

For the Ninth Circuit.

The Aetna Indemnity Company

(a corporation),

Plaintiff in Error,
VS.

Auto-Traction Company of San Jose

(a corporation),

Defendant in Error,

PETITION BY PLAINTIFF IN ERROR FOR
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The plaintiff in error respectfully prays that a re-

hearing be granted in this case on the following

grounds

:

I.

That Section 2824 of the Civil Code of California,

upon which the opinion of this Honorable Court is

mainly based, and which is quoted in the opinion, page



5, is not authority for the maintaining of an action

against a guarantor upon a rescinded agreement, even

if the guarantor had been indemnified.

It is provided in that section that ^^A guarantor who
'' has been indemnified by the principal is liable to the

" creditor to the extent of the indemnity, notwithstand-

'' ing that the creditor, without the asset of the guaran-

^^ tor, may have modified the contract or released the

" principal."

This has no reference to the manner in which the lia-

bility in such a case is to be asserted in a pleading, and

it is respectfully submitted that this can not be success-

fully done by attempting to enforce a rescinded agree-

ment.

The authorities cited in the brief of the plaintiff in

error, pp. 15-18, declare, in respect to a lescinded con-

tract, that "The contract itself is at an end. Its stipula-

'' tions are as if they had not existed." Fitzgerald vs.

Allen, 128 Mass., 232, 234; that ''all right of action up-

on it was gone," Rowe vs. Rowe, 5 Bradwell, 231 (111.

App. Court). A rescinded contract is mentioned in

Joyce vs. Shaffer, 97 Cal., 335, 338, as having become

*'non-existent."

When by the original complaint in this action it was

disclosed that the agreement had been rescinded. Judge

Morrow sustained a demurrer thereto on the grounds

that the complaint did not state facts sufficient to con-

stitute a cause of action, and did not state facts sufficient

to constitute a cause of action against the Aetna Indem-



nity Company, and granted leave to amend (pp. i6,

27.)

In the amended complaint that was filed, instead of

alleging that the plaintiff in error had been indemni-

fied, so as to endeavor to hold it liable for the claim

that the defendant in error had after the agreement was

rescinded, which was only for the consideration money

paid thereon, the rescinded agreement was pleaded as

a subsisting agreement and damages claimed for its

breach.

It is respectfully submitted that this alleged cause of

action pleaded in the amended complaint is not sup-

ported by either the evidence or the findings, but, on

the contrary, both the evidence and findings show,

without any question, that no such cause of action exists,

the agreement pleaded having been rescinded and

thereby extinguished before this action was commenc-

ed. How, then, can the judgment be upheld?

Not only did the Circuit Court find, as stated in the

opinion of this Honorable Court, pages 3 and 4, that

notices of rescission were given, but also as stated, page

4, that the Aetna Indemnity Company consented to the

rescinding of the contract, thus making the rescission

complete. The Circuit Court further found in find-

ing 7, page 52 of the Record, that in the original com-

plaint the plaintiff set up and pleaded the notice of

rescission.



In Brandt on Suretyship and Guaranty, 3rd Ed.,

Sec. 832, is the following:

^^Ordinarily, as rescission is a matter of election

and waiver, the party against whom it takes place

should be either notified or otherwise made aware
of the intention to rescind. Under many circum-
stances, perhaps generally, the notice need not be
express; for example, the commencement of judi-

cial proceeding, such as a suit to recover back the

consideration money, may suffice."

In this case resort was had to both methods of re-

scinding.

The alleged cause of action pleaded in the amended

complaint was made to rest entirely upon an agreement

found by the Circuit Court to have been rescinded

before this suit was begun. It is respectfully submitted

that under these findings judgment should have been

for the plaintiff in error.

II.

By the rescission of the agreement, the claims of

the defendant in error and of its co-contractee and as-

signor, Eddy, were rendered merely claims for money

paid by each of them, and that is the position taken by

them in the demand made by each in the notices of

rescission for the return of the money paid. (Record,

pp. 13 and 14.)

The amended complaint does not state a cause of ac-

tion of that nature, but is based on a claim for damages

for breach of a special agreement previously rescinded.



In the opinion, page 5, it is said: "It,'' (the Uni-

versal Automobile Company) 'Vas under obligation

" to return the purchase money which had been ad-

'' vanced by the other parties thereto, and this was all

" that was sought to be obtained by either the notice of

" rescission, the original complaint, or amended com-
" plaint."

It is respectfully submitted that to state a case for

the recovery of money paid under a rescinded agree-

ment, the pleading should be appropriate, and not a

complaint alleging the agreement and its breach, which

would be wholly inconsistent with a rescission of the

agreement and with a claim for repayment of the con-

sideration money.

That in the amended complaint the claim for dam-

age was made the same amount as the money paid under

the rescinded contract, $3500, does not change the char-

acter of the pleading in which a breach of agreement

is alleged and damages for the breach claimed, the

language being, "to the damage of said plaintiff in the

sum of $3,500.00." (Record, p. 32.)

The claim for damages could have been stated at a

greater sum than $3,500. A loss of profits on the au-

tomobiles contracted to be made could have been

claimed. Whatever the amount claimed, the alleged

cause of action was for breach of a special agreement,

affirming and asserting a special agreement, instead of



a claim to recover money paid under a rescinded agree-

ment.

Surely a party can not plead a special agreement, its

breach and damages resulting from the breach, and

recover for money had and received under a rescinded

agreement. Is not that precisely what is attempted in

this case?

To make a case the allegations and evidence must

agree.

It is said in the opinion, in Nichols vs. Randall, 136

Cal., 426, 431: ^^It is the rule of pleading that the

^' plaintiff may in many cases recover on the common
^' count when there is a special agreement, yet it is not

^' the rule that he may recover upon pleading a special

^^ agreement the same as if he had pleaded the com.-

" mon count."

It is respectfully submitted that the judgment in

this case should not be sustained and is erroneous, be-

cause :

ist. In the amended complaint the alleged cause of

action is not for the recovery of money paid under the

rescinded agreement, but for damages for breach of

the agreement w^hich had ceased to exist.

2nd. It is not alleged in the amended complaint that

the plaintiff in error was indemnified so as to render

it liable notwithstanding the rescinding of the agree-

ment.



The plaintiff in error respectfully prays that a re-

hearing be granted.

JUDSON C. Brusie and

Aylett R. Cotton,

Attorneys for Aetna Indemnity

Company, Petitioner,

I hereby certify that in my judgment the foregoing

petition is well founded and that it is not interposed

for delay.

Aylett R. Cotton,

Attorney for said Petitioner.
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In the District Court of the United States for the District

of Oregon.

THE UNITED STATES,

Plaintiff and Appellee,

vs.

LEE JOE YEiN,

Defendant and Appellant. /

Citation on Appeal.

United States of America,

District of Oregon,—ss.

To the United States of iVmerica and to the United

States Attorney for the District of Oregon, Greet-

ing:

Whereas, Lee Jo Yen, the defendant above named,

has appealed to the United States Circuit Court of Ap-

peals for the Ninth Circuit from a judgment rendered

in the District Court of the United States for the Dis-

trict of Oregon on or about the 7th day of March, 1905,

in your favor, and the bond on appeal of said defendant

having been heretofore filed and approved, you are

therefore hereby cited and admonished to be and ap-

pear before said Circuit Court of Appeals at San Fran-

cisco, California, within thirty days from the date

hereof, to show cause, if any there be, why the said

judgment should not be corrected and speedy justice

should not be done to the parties in that behalf.



2 Lee Jo Yen vs.

Given under my hand at Portland, in said district,

this seventh day of September, 1905.

W':\r. B. GILBERT,

Judge.

State of Oregon,

County of Multnomah,—ss.

Due service of the within citation on appeal is hereby

accepted in Multnomah County, Oregon, this Tth day of

September, 1905, by receiving a copy thereof duly cer-

tified to as such by Edwin Mays, attorney for defendant.

WM. W. BANKS,

Asst. U. S. Attorney for Oregon.

[Endorsed] : In the District Court of the United States,

for the District of Oregon. The United States, Plaintiff,

vs. Lee Jo Yen, Defendant. Citation on Appeal. Filed

Sept. 7, 1905. E. D. McKee, Clerk. By G. H. Maest,

Deputy.

In the District Court of the United States for the District

of Oregon.

July Term, 1904.

Caption.

Be it remembered, that on the 25th day of July, 1904,

there was duly filed in the District Court of the

United States for the District of Oregon, a record

of proceedings from E. D. McKee, United States

Commissioner, in words and figures as follows, to

wit:
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Before E. D. McKEE, United States Commissioner for

the District of Oregon.

UNITED STATES,
Plaintiff,

vs.

LEE JOE YEN,
Defendant.

Notice of Appeal from Order of Commissioner.

To E. D. McKee, United States Oommissioner aforesaid,

and to John H. Hall, United States Attorney for

Oregon.

You and each of you will please take notice that I

intend to, and do hereby, appeal to the United States

District Court for the District of Oregon, from that

certain order and judgment of deportation, made and

entered in the above-entitled court and cause, on July

11, 1904, wherein and whereby it was ordered and ad-

judged that the defendant herein should be, and was

thereby, ordered deported from the United States of

America to the Empire of China.

EDWIN MAYS,

Attorney for Defendant.

'State of Oregon,

County of Multnomah,—ss.

Due service of the within notice of appeal is hereby

accepted in Multnomah County, Oregon, this 21st day
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of July, 1904, by receiving- a copy thereof duly certified

to as such by Edwin Mays, attorney for defendant.

JOHN H. HALL,

U. S. Attorney for Oregon.

Filed July 21, 1904. E. D. McKee, U. S. Commis-

sioner.

United States of America,

District of Oregon,—ss.

UNITED STATES OF AMERICA

vs.

LEE JOE YEN.

Violation of Act of May 5th 1892, as amended by Act

of November 3d, 1893.

Complaint.

Before me, the undersigned, a United States Commis-

sioner for the District aforesaid, personally appeared

this day T. C. Ryan, Chinese Inspector in Charge, who

on oath deposes and says that the said Lee Joe Yen was

at the city of Portland, Multnomah County, State of

Oregon, on the day of , A. D. 1904, unlaw-

fully within the United States of America, and within

the jurisdiction of this court, the said being

then and there a subject of the Chinese Empire and

having no certificate of registration or other document,

or lawful authority entitling liim to be or remain

within the said United States of America; lie the said

T^e Joe Yen being then and there a laborer and not be-

longing to any of the excepted classes of Chinese per-



The United States of America. S

sons provided by law; contrary to the form of the

statute in such case made and provided and against the

peace and dignity of the United States of America.

T. O. RYAN,

Inspector.

Subscribed and sworn to before me this SOth day of

April, 1904.

[Seal] J. A. SLADEN,

United States C^ommissioner.

Filed April 30, 1904. E. D. McKee, U. S. Commis-

sioner.

Return of Service.

In obedience to the command of the within and an-

nexed warrant of arrest I have apprehended the therein

named Lee Joe Yen at Portland in said District, on the

30th day of April, 1904, and have him now here present

in my custody.

W. F. MATTHEWS,
U. S. Marshal.

By L. N. Blowers,

Deputy.

Before J. A. SLADEN, United States Oommissioner,

District of Oregon.

Warrant of Arrest.

United States of America,

District of Oregon,

Oity of Portland,—ss.

The President of the United States of America, to the

Marshal of the United States for the District of
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Oregon, and his Deputies, or any, or either of them,

Greeting:

Whereas, complaint on oath and in writing has been

made before me, a United States Commissioner for the

District of Oregon, charging that Lee Joe Yen did, on or

about the 30th day of April, in the year of our Lord

one thousand, nine hundred and four, in said District,

wrongfully and willfully be and remain in the L'nited

States, he being a Chinese laborer in violation of sec-

tion, acts of May 5, 1892, and November 3, 1893, of the

Revised Statutes of the United States, and contrary to

the form of the statute in such case made and provided.

Now, therefore, you are hereby commanded, in the

name of the President of the United States, to appre-

hend the said Lee Joe Yen and bring his body forthwith

before me, or any other United States Commissioner

having jurisdiction of the case, to answer the said com-

plaint, and to be dealt with according to law for the

said offense. Hereof fail not, and make return of this

warrant with your doings thereon.

Given under my hand and seal, at Portland, in said

District, this 30th day of April, in the year of our Lord,

one thousand, nine hundred and four.

[Seal] J. A. SLADEN,

United States Commissoner, District of Oregon.

[Endorsed]: No. 161. Before J. A. Sladen, United

States Commissioner, District of Oregon. The United

States vs. Lee Joe Yen. Warrant. Returned and Filed,



The United States of America. T

30th April, 1904. E. D. McKee, United Statesi Commis-

sioner, District of Oregon.

Temporary Mittimus.

United States of America,

District of Oregon,

Oity of Portland,—ss.

The President of the United States of America, to the

Marshal of the District of Oregon, and the Keeper

of the Jail of Multnomah Oounty, in the State of

Oregon, Greeting:

Whereas, Lee Joe Yen has been arrested upon the

oath of T. C. Ryan for having, on or about the day

of , 1904, at Portland, in the District aforesaid,

unlawfully been in the U. S. without a certificate of

registration and has not been examined by me, E. D.

McKee, a Commissioner of the United States for said

District of Oregon, upon the aforesaid charge, and has

been required to give bail in the sum of two hundred

and fifty dollars, for his appearance before me on the

2d day of May, 1904, at 2 o'clock P. M. of said day, with

which requisition he has failed to comply.

Now, this is, therefore, to command you, in the name

and by the authority aforesaid, to receive the said de-

fendant prisoner of the United States of America, in

the jail of said county, there to remain until he be dis-

charged by due course of law.
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Given under my hand and seal, in the city, and Dis-

trict aforesaid, this 2d day of May, 1904.

[Seal] E. D. McKEE,

Commissioner of the United States for the District of

Oregon.

[Endorsements on Temporary Mittimus]

:

E. D. McKee, United States Commissioner, District of

Oregon.

THE UNITED STATES, ^

vs.

LEE JOE YEN,

Temporary Mittimus.

Certificate.

I certify the within to be a true copy of the original

writ

United States Commissoner, District of Oregon.

RETUENS.

Received this mittimus with the within named pris-

oner, on the 2d day of May, 1904, and on the same day

I committed said prisoner to the custody of the keeper

of the jail of Multnomah county, State of Oregon, with

whom I left a certified copy of this mittimus.

Dated May 2d, 1904.

W. F. MATTHEWS,
United States Marshal, District of Oregon.

By L. N. Blowers,

» Deputy.
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Returned and filed 2d May, 1904.

E. D. McKEE,

United States Oommissoner, District of Oregon.

United States of America,

District of Oregon,—ss.

THE UNITED STATES,

^s.
J.
July 11, 1904.

LEE JOE YEN.

Order of Deportation.

This cause came on to be heard before me, a United

States Commissioner for the District of Ol'egon, upon a

complaint duly made and sworn to, charging the above-

named defendant, Lee Joe Yen with being a subject of

the Emperor of China, and residing within the United

States without having the certificate of residence as

required by law, and not being of the excepted classes

of Chinese persons, the United States appearing by Mr.

William W. Banks, Assistant United States Attorney,

and the defendant appearing in his own proper person

and by Mr. L. H. Tarpley, of counsel:

And the Commissioner having heard the evidence ad-

duced and the arguments of counsel, and it appearing

therefrom that said defendant Lee Joe Yen did not ob-

tain a certificate of residence as required by the act

of Congress of May 5, 1892, and the act of Congress of

November 3, 1893, amendatory thereof, and it further

appearing that said defendant is not one of the classes
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of Chinese persons excepted from the operation of said

acts of Congress, and that he was not prevented from

obtaining such certificate by reason of accident, sick-

ness or other unavoidable cause, as required by the

acts of CongTCss above referred to;

Therefore, it is ordered, that said defendant Lee Joe

Yen be deported from the United States to the Empire

of China, in accordance with law.

E. D. McKEE,
United States Commissioner, District of Oregon.

Filed July 11, 1901. E. D. McKee, U. S. Commis-

sioner.

Record filed July 21, 1901. E. D. McKee, Clerk. U.

S. District Court, District of Oregon.

And afterwards, to wit, on Friday, the 22d day of July,

1904, the same being the 17th judicial day of the

regular July term of said court—Present, the Hon-

orable CHARLES B. BELLINGER, United States

District Judge presiding—the following proceed-

ings were had in said cause, to wit:

1)1 the District Court of the United States for the District

of Oregon.

LEE JOE YEN.

No. 4770.
V9. >

\
Julv 22, 1904.

THE UNITED STATES. ^

Order Fixing Bail.

Now, at this day, comes the plaintiff by :Mr. John H.

Hall, United States Attorney, and the defendant by Mr.
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Edwin Mays, of counsel. Whereupon, on motion of said

defendant, it is ordered that said defendant be admitted

to bail in the sum of two hundred and fifty dollars. And

it is further ordered that said defendant may deposit in

the registr}^ of this Court, in lieu of a recognizance, said

sum of tAvo hundred and fifty dollars in cash, upon the con-

dition that said sum shall be forfeited to the United States

if said defendant shall fail to appear in this Court and

answer to such things as shall be objected against him for

the violation of section 6, Act May 5, 1892, as amended

by Act of November 3, 1893, or shall fail at any time to

render himself amenable to the order or process of this

Court, or shall fail to abide by the order and judgment

of this Court in this behalf.

And afterwards, to wit, on the 16th day of September,

1904, there was duly filed in said court, a stipulation

in words and figures as follows, to wit:

In the District Court of the United States for the District

of Oregon.

THE UNITED STATES,

V9.

LEE JOE YEN.

Stipulation as to Taking Depositions.

It is hereby stipulated and agreed by and between the

attorneys for the respective parties in the above-entitled
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case that a deposition or depositions may be taken orally

in San Francisco in the above-entitled cause within the

next thirty (30) days from the date hereof, upon notice

sufficient for the attendance of the United States Attor-

ney for the Northern District of California, and that when

said deposition or depositions are taken they may be read

in evidence in the above-entitled cause, when the same

comes on for hearing in the aforesaid District Court of

the United States for the District of Oregon, subject to

the same objections for immateriality, irrelevancy and in-

competency as though the said witness or witnesses so de-

posing were personally present in the said court and tes-

tifying in said cause.

Dated at Portland, September IG, 1904.

WM. W. BANKS,

Assistant U. S. Atty. for Oregon.

EDWIN MAYS,

Attorney for Defendant.

Filed September 16, 1904. E. D. McKee, Clerk. U. S.

District Court. I t

And afterwards, to wit, on Friday, the 30th day of Sep-

tember, 1904, the same being the T7th judicial day of

the regular July term of said court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said cause, to wit

:
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In the District Court of the United States for the District

of Oregon.

No. 4770.

September 30, 1904.

THE UNITED STATES,
-|

LEE JOE YEN.

Order Setting Cause for Trial.

NoAV, at this day, comes the plaintiff b}^ Mr. William W.

Banks, Assistant United States Attorney and the defend-

ant by Mr. Edwin Mays, of counsel, and on motion of said

plaintiff, it is ordered that this cause be, and the same is

hereby, set for trial on Friday, October 14, 1904.

And afterwards, to wit, on Thursday, the 13th day of Oc-

tober, 1904, the same being the 88th judicial day of

the regular July tern\ of said court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said cause, to wit:

In the District Court of the United States for the District

of Oregon.

THE UNITED ST.LTES, ^

No. 4770.

October 13, 1904.
vs. ^

LEE JOE YEN.

Hearing.

Now, at this day, comes the plaintiff by ^h\ AVilliam W.

Banks, Assistant United States Attorney, and the defend-
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ant appearing in his own proper person and by Mr. Edwin

Ma^s, of counsel, on motion of said defendant, it is or-

dered, that the clerk of this court do open and publish

the depositions on file herein.

Thereupon this cause comes on to be tried by the Court

upon appeal from the order of E. D. McKee, United States

Commissioner ordering that said defendant be deported

from the United States to China; and the Court having

heard the evidence adduced and the arguments of counsel

will advise thereof.

And afterwards, to wit, on Tuesday, the Tth day of March,

1905, the same being the 2d judicial day of the regu-

lar March term of said court—Present, the Honor-

able CHARLES B. BELLINGER, United States Dis-

trict Judge presiding—the folloAving proceedings

were had in said cause, to wit:

1)1 the District Court of the United t^tates for the District

of Oregon.

THE UNITED STATES ^

vs.

LEE JOE YEN.

No. 1770.

March 7, 1905.

Appeal from Order of Deportation made by E. D. McKee,

United States Commissioner. Section 6, x\ct May 5,

1892.

Order to Deport Defendant.

This cause was tried by the Court upon appeal from the

order of E. D. McKee, United States Commissioner, or-
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dering said defendant deported from tlie United States

to China, and npon the testimony offered before this

Court on behalf of the plaintiff and defendant; and was

argued by Mr. William W. Banks, Assistant United States

Attorney, and by ^Ir. Edwin Mays, of counsel for said

defendant; and it appearing to the Court that said de-

fendant, Lee Joe Yen, is a Chinese laborer and a subject

of the Emperor of China, that he has not registered as re-

quired by the Acts of Congress, approved May 5, 1892 and

November 3, 1893, and that he does not belong to one of

the classes of Chinese persons excepted by said Acts from

such registration; and is now unlawfully in the United

States

;

It is, therefore, ordered and adjudged, that said de-

fendant, Lee Joe Yen, be deported from the United States

to China forthwith.

CHARLES BELLINGER,

Judge.

Filed March 7, 1905. E. D. McKee, Clerk. By G. H.

Marsh, Deputy.
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And afterwards, to wit, on the 7th day of March, 1905.

there was d\\\j filed in said court, an opinion in words

and figures as follows, to wit:

In the District Court of the United States for the District

of Oregon.

UNITED STATES,

vs.

LEE WING, LOUIE YOU, LOUIE
HANG, LEE YIN, LEE JO YEN,
CHIN HING, CHAN KO^Y and LEE
WON JEONG.

Opinion.

W. W. BANKS, for the Government,

D. J. MALARKEY and R. B. SINNOTT, for Defend-

ants Lee Wino, Chan Kow and Chin Hing.

JAMES GLEASON, for Defendants Louie You and

Louie Hang.

T. N. STRONG, for Defendant Lee Yin,

EDWIN MAYS, for Defendants Lee Jo Yen and Lee

Won Jeong.

BELLINGER, J.—In the case of Lee AYing the Chinese

testimony is to the effect that he was born in this country,

in San Francisco, in 1874. When the boy was five years

old his father, Lee Yep, took him to China, where he re-

mained five years. Returning by way of San Francisco,

the fatlun* came to Portland, bringing the boy with him.

The boy five years later, when he was fifteen years old.
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went to China, where he remained two years. He then

returned to Portland, where he has since remained. J.

Frank Watson, President of the Merchants' National

Bank, testifies that he has known the father of the de-

fendant and the son, the defendant, since about 1890;

that he has done business with the father and knows that

he is a merchant ; that he has done a good deal of business

with the firm of tlie father, and understood that the de-

fendant v\ as the merchant's son ; has seen the son around

the store, and was informed by the merchant that the de-

fendant was his son. T. W. Johnson, a plumber, testi-

fies that he is very well acquainted with the defendant's

father, and has known the defendant since about 1890;

that he has done business for the firm, and understood at

the time that the defendant was a son of Lee Yep ; the boy

was brought to the shop of witness several times by his

uncle Lee Moon.

The Chinese testimony as to the defendants Chan Hing

and Chan Kow is to the effect that both were born in the

United States. A white witness, Mr. Hall, who is in the

live-stock business in the city, testifies that he has known

Chan Hing twelve or fifteen years (this defendant is about

18 years of age) and has known Chan Kow, with his

father, since the former was a little boy; that he, the wit-

ness, has visited the Chinese gardens and seen Chan Kow

there two or three times a year ; that he has sold hogs to

the man for whom Chan Hing works; that the two boys

would come to Avitness' place two or three times a week

to drive hogs; that they would come and play around like

children.
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In the case of Lee Yin the Chinese testimony is to the

effect that he is the son of Lee Foon Ming, of the drug

firm of Wing Ching Lung, and that this firm began busi-

ness 27 years ago ; that the father in going back to China

gave his interest in the business to defendant, who worked

in the store and kept the store; that defendant was born

in China. Holman, a white witness, testifies that he has

lived in the city 41 years, and has been in the dray busi-

ness 30 years; he knows the firm of Wing Ching Lung,

and occasionally delivered goods there; has seen this boy

(the defendant) at the store several years ago, and was

told by Lee Foon Ming that the boy was his son; he can-

not positively identify the boy. Charles N. Scott, another

white witness, testifies that he has known the defendant

eisht or nine vears, and knew him down at the store of

Wing Ching Lung Co., but hasn't been much around the

store for two years; that he never did any business with

the defendant ; did business with Lee Foon Ming, and was

told by him that defendant was his son and was a mem-

ber of the firm.

Louie You is, according to his own testimony, 33 years

of age; he Avas born in China, and Avas working in a

laundrv when arrested. The Chinese testimony in his

case is to the effect that the defendant has been a member

of a Chinese drug firm since 1890. Al Wohlers, a white

witness, testifies in effect that he was on the police force

from 1890 for six years and seven months, since which

time he has been a hackman; that he knows the defendant

by sight, and the defendant knows the Avitness every

time he meets him on the street; that the defendant filled
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prescriptions in the store. George W. Moslier, another

white witness, an expressman for twelve years in the

Chinese district, testifies in effect that he knew the de-

fendant ten or twelve years ago; that the defendant was

in the building occupied by the firm to which defendant

claims to belong until it was burned down in 1897; that

the witness had a stand on 2d and Pine streets, and could

see the defendant going in and out of the store; that he

was doing the kind of work done in such a store; that it

was a merchant business.

In the case of Louie Hang the Chinese testimony is to

the effect that he was born in the United States and has

never been out of the country. George Mitchell, a white

witness, testifies that he has lived in Portland, 36 years

and since he was one year old ; that he was raised around

Second street, near where his father had a grocer}^ store,

and has been a fruit peddler in Chinatown for fifteen

years; that he knows the defendant, first saw him when

he was five or six years of age, and has seen him grow up

here. He positively identifies the defendant ; he says that

he has seen the old man (defendant's father) leading de-

fendant around when he Avas a little boy, and he has sold

fruit to the old man.

I am satisfied of the substantial truth of the testimony

respecting the several defendants named as I have sum-

marized it. The testimony of the white witnesses tending

to prove the place of birth of the defendants who claim

to liave been born here, is as direct as the circumstances

in such cases will permit. The presence of these defend-

ants in the country since they were children and the prior
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residence and statements made at the time of those in

whose care they were is as far as white testimony as a

rule, can go. While there is no legal presumption, at

least of a conclusive character, from these circumstances

that such defendants were born in this country, yet these

circumstances are in strong corroboration of the testi-

mony of the defendants and of Chinese witnesses as to the

place of defendant's birth. And so of the merchant char-

acter of the defendant's Lee Yin and Louie You. The

testimony of white witnesses tends to prove that they be-

long to the merchant class, and it conclusively proves a

long residence in this city. While, as just stated, such

residence is not a conclusive fact in these cases, it is a

circumstance in corroboration of the positive testimony

offered in their behalf. The tendency of this testimony

in the case of Louie You is to overcome any inference

against him arising from the fact that he was working

in a laundry at the time of his arrest. That circumstance

is more consistent with the status of a laborer that is

recent than it is with one that has continued during any

considerable part of the time covered by this investiga-

tion. It is more probable that these defendants Avould

have suffered arrest at the hands of the officers charged

with the execution of the exclusion laws, if they were

laborers during all these years, than that they would have

had the immunity enjoyed by them.

In these cases the orders of deportation made by the

commissioner are set aside and tlie defendants discharged.

In the case of United States vs. Lee Jo Yen and Lee

Won Jeong, the orders of deportation are affirmed. What-
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ever consideration I might otherw ise be disposed to give

the testimony in behalf of these defendants, the unex-

plained fact admitted by them that they came from Seattle

to Portland via Pasco, and upon their arrival at the

Dalles got off the cars and came to Portland by boat,

convinces me that they are unlawfully in the country,

and that the consciousness of such fact prompted them to

adopt this devious route and course to escape detection

and arrest on their arrival in Portland.

Filed March 7,^ 1905. E. D. McKee, Clerk. By G. H.

March, Deputy.

And afterwards, to wit, on Wednesday, the 8th day of

March, 1905, the same being the Sd judicial day of

the regular March term of said court—^Present, the

Honorable OHAELES B. BELDINGEK, United

States District Judge presiding—the following pro-

ceedings were had in said cause, to wit:

In the District Court of the United States for the District

of Oregon,

THE UNITED STATES'
^

No. 4770.
vs V

I

March 8, 1905.

LEE JO YEN.

Appeal from Order of Deportation made by E. D. Mc-

Kee, United States Commissioner.

Order Fixing Bail.

Now, at this day, comes the defendant in the above-

entitled cause by Mr. Edwin Mays, of counsel and moves
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the Court for an order admitting said defendant to bail

pending an appeal from the judgment of this Court to

the United States Circuit Court of Appeals for the

Ninth Circuit.

Whereupon, it is ordered, that said defendant be ad-

mitted to bail, pending such appeal, in the sum of two

hundred and fifty dollars.

And it is further ordered that said defendant may

deposit in the registry of this court said sum of two

hundred and fifty dollars in lieu of sureties upon such

bail bond, said money to be forfeited to the United

States if the conditions of said bond shall be broken.

And afterwards, to wit, on the 8th day of March, 1905,

there was duly filed in said court bond of defend-

ant, pending appeal, in words and figures as fol-

lows, to wit:
;

In the Circuit Conrt of the United States for the District

of Oregon.

THE UNITED STATES

vs.

LEE JOE YEN,

Bail Bond.

Know all men by these presents, that I, Lee Joe Yen,

am held and firmly bound unto the United States of

America, in the sum of two hundred and fifty dollars, to

be paid to the United States of America, to which pay-

ment, well and truly to be made, I bind myself, my
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heirs, executors and administrators, firmly by these

presents.

Sealed with my seal and dated this 8th day of March,

1905.

Whereas, the above-named Lee Joe Yen has appealed

to the United States Circuit Court of Appeals for the

Ninth Circuit to reverse the judgment in the above-

entitled cause by the District Court of the United

States for the District of Oregon, and has been ad-

mitted to bail by said court, pending appeal, in the

sum of 1250.00.

Now, therefore, the condition of this obligation is

such, that if the above-named Lee Joe Yen shall prose-

cute said appeal to effect and shall at all times render

himself amenable to the order and process of said Dis-

trict Court, and of said Appellate Court, and shall abide

the order and judgment of said court in that behalf,

and not depart the court without leave thereof, then

this obligation to be void, otherwise to remain in full

force and virtue. In lieu of sureties upon this obliga-

tion, and pursuant to the order of the said District

Court, I, Lee Joe Yen, have deposited in the registry of

said court the sum of two hundred and fifty dollars in

money, to be forfeited to the United States, if the con-

ditions of this obligation shall be broken.

(Chinese Signature) LEE JOE YEN. [Seal]

Signed, sealed and acknowledged this 8th day of

March, 1905, before me. E. D. McKEE,
Clerk.

G. H. Marsh,

Deputy,
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Filed March 8tli, 1905. E. D. McKee, Clerk. By G.

H. Marsh, Deputy.

Photograph of Lee Joe Yen attached to the foregoing

bond, pursuant to rule 38 of the United States Court of

Appeals for the Ninth Circuit.

E. D. McKEE,

Clerk United States District Court, District of Oregon.

By G. H. Marsh,

Deputy Clerk.

Filed March 8, 1905. E. D. McKee, Clerk. By G. H.

Marsh, Deputy.

And afterwards, to wit, on the Tth day of September,

1905, there was duly filed in said court, a petition

for appeal, in words and figures as follows, to wit:

In the District Court of the United States for the District

of Oregon.

THE UNITED STATES,

Plaintiff and Appellee,

vs.

LEE JO YEN,

Defendant and Appellant.

Petition for Appeal.

Now comes Lee Jo Yen, the above-named defendant,

and conceiving himself aggrieved by the order and judg-

ment made and entered on or about the seventh day of

March, 1905, in the above-entitled cause does hereby

appeal from said order and judgment to the United
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States Circuit Courit of Appeals for the Ninth Circuit,

for the reasons specified in the assignment of errors

which is filed herein and he prays that this appeal may

be allowed, and that a transcript of the record, pro-

ceedings, evidence and papers upon which said order

and judgment was made, duly authenticated, may be

sent to the United States Circuit Court of Appeals for

the Ninth Circuit.

Dated this seventh day of September, A. D. 1905.

EDWIN MAYS,

Attorney for Defendant.

State of Oregon,

County of Multnomah,—ss.

Due service of the within petition for appeal is

hereby accepted in Multnomah County, Oregon, this

seventh day of September, 1905, by receiving a copy

thereof duly certified to as such by Edwin Mays, attor-

ney for defendant.

WM. W. BANKS,

Asst. U. S. Attorney for Oregon.

Filed September 7, 1905, E. D. McKee, Clerk. By

G. H. Marsh Deputy.
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And afterwards, to wit, on the Tth day of September,

1905, there was dul}^ filed in said court, an assign-

ment of 'errors in words and figures as follows, to

wit:

In the District Court of the United States for the District

of Oregon.

THE UNITED STATES, \

Plaintiff and Appellee,

vs.

LEE JO YEN,
Defendant and Appellant.

Assignment of Errors.

In connection with his petition for allowance of ap-

peal herein the defendant makes and files this assign-

ment of errors, which he avers occurred upon the trial

of the cause and upon which he will rely upon appeal

to the Circuit Court of Appeals for the Ninth Circuit,

to wit:

1st. Error of the Court in making an order affirming

the decision of the Commissioner without finding the

facts upon which said order could be based.

2d. Error of the Court in not making and filing find-

ings of fact and conclusions of law, as without these

there are no grounds for an order affiraiing the Commis-

sioner's order of deportation.

3d. Error of the Court in giving and entering judg-

ment that the Commissioner's order of deportation

should be affirmed, as there is no evidence upon whicn
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to predicate a judgment of that kind; the same is not

supported by the evidence and was contrary to law.

4th. Error of the Court in giving and entering judg-

ment that the said defendant, Lee Jo Yen, is now un-

lawfully within the United States of America, for the

reason that the said judgment was contrary to law,

contrary to the evidence taken before said Court in

said cause, and not supported thereby.

5th. Error of the Court in giving and entering a

judgment that the defendant Lee Jo Yen be and he is

hereby ordered deported from the United States of

America to China, for the reason that the said judg-

ment is contrary to law, contrary to the evidence taken

before said court, and not supported thereby.

EDWIN MAYS,

Attorney for Defendant.

State of Oregon,

County of Multnomah,—ss.

Due service of the within assignment of errors is

hereby a<?cepted in Multnomah County, Oregon, this

seventh day of September, 1905, by receiving a copy

thereof duly certified to as such by Edwin Mays, attor-

ney for defendant.

WM. W. BANKS,

Asst. U. S. Attorney for Oregon.

Filed September 7, 1905. E. D. McKee, Clerk. By

G. H. Marsh, Deputy.
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And afterwards, to wit, on the 7th day of September,

1905, there was duly filed in said court, an order al-

lowing appeal, in words and figures as follows, to

wit:

In the DiMrici Coiiri of the ^^uit^^ Stoics for the District

of Oregon.

THE UNITED STATES,

Plaintiff and Appellee,

vs.

LEE JO YEN,
Defendant and Appellant.

Order Allowing Appesl.

On this Tth day of September, A. D. 1905 came, the

defendant and appellant above named bv Edwin Mays,

his attorney, and filed herein and presented to the court

his petition praying for the allowance of an appeal in-

tended to be urged by him to the Circuit Court of Aj.'-

I>eals for the Ninth Circuit; praying also that a tran-

script of the record, proceeding"^, evidence and papers

upon which the order and judgment was herein ren-

dered, duly authenticated may be sent to the United

States Circuit Court of Appeals for the said Ninth Cir-

cuit, and said order and further proceedings may be

had as may be proper in the premises.

And it appearing that a bond approved by the Court

has heretofore been filed herein as required by law.

In consideration whereof the Court does hereby al-

low the appeal prayed for. WM. B. GILBERT,

Judge.
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State of Oregon,

County of Multnomah,—ss.

Due service of the within order allowing appeal is

hereby accepted in Multnomah County, Oregon, this

seventh day of September, 1905, by receiving a copy

thereof duly certified to as such by Edwin Mays, attor-

ney for defendant.

WM. W. BANKS,

Asst. U. S. xlttorney for Oregon.

Filed September 7, 1905. E. D. McKee, Clerk. By

G. H. Marsh, Deputy.

And, to wit, on the 21st day of June, 1905, there was

duly filed in said court, testimony taken before the

Court in words and figures as follows, to wit:

In the District Court of the United States for the District

of Oregon.

UNITED STATES^

vs.

LEE JOE YEN.

Testimony.

W. W. BANKS, Assistant U. S. Attorney, for the

Government.

EDWIN MAYS, for the Defendant.
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Portland, Oregon, October 12, 1904.

LEE YING, a witness called on behalf of the defend-

ant, being first duly sworn, testified as follows:

Direct Examination.

(Interpreter called.)

(Questions by Mr. MAYS.)

Q. Where do you live? A. 64 Second Street.

Q. How long have you lived in Portland?

A. Twelve years.

Q. Where did you live prior to that time?

A. San Francisco.

Q. How long had you lived in San Francisco before

you came here? A. Ten years.

Q. Do you know the defendant here—Lee Jo Yen?

A. I do.

Q. How long have 3'ou known him?

A. Ever since he was a child.

Q. Whereabouts did he live at that time?

A. Upstairs of Duck Ohung store, San Francisco.

Q. Whereabouts is that store located?

A. On the corner of Dupont and Sacramento street.

Q. Did you know this boy's father and mother?

A. I do.

Q. What is the boy's father's name?

A. Hop Yit.

Q. What is his mother's name? A. Jun She.

Q. How old w^as this boy, or w^hat size was this boy,

when you first knew him?

A. I knew him ever since he was born.

Q. Whereabouts were his father and mother livini?

at the time of his birth, if you know?
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(Testimony of Lee Yiug.)

A. Upstairs of Duck Chung".

Q. How long ago was that?

A. About eighteen or nineteen years ago.

Q. What was this boy's father's business, if you

know? A. He was in business.

Q. Merchandising business? A. Yes.

Q. Whereabouts is this boy's father now, if you

know? A. He went to China.

Q. How long ago did he go to China?

A. When he was quite young; his mother went to

China.

Q. Why did the mother go to China?

A. W^hen his father died in China his mother went

to China.

Q. Did the father of the boy go to China before the

mother? A. Yes.

Q. How long before?

A. A year or so before his mother went.

Q. What became of the boy, if you know, w^hen the

mother went to China?

A. After his mother went to China, his uncle took

him to his place.

Q. When did you next see the boy after that time?

A. I came to Portland in the 18th year of Kwong

Sue (1892), and I went to San Francisco in the 27th year

of Kwong Sue (1901), and I saw him in San Francisco.

Q. Saw him in San Francisco in the 2Tth year of

Kwong Sue? A. Yes.
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Q. Did you have any conversation with him at that

time? A. I had.

Q. Relate, if you can recall, the general tenor of it.

A. I met him on the street one day and I recognized

his face, and I told him that I knew him and knew his

father, and we had a general conversation.

Q. When did you next see him?

A. I went to San Francisco again in the 29th year

of Kwong Sue and I saw him again.

i}. Did you have an}^ conversation with him then?

A. I had.

O. What was the general nature of the conversation

at that time?

A. He said to me that work in San Francisco is very

scarce, and he asked me, what is the condition in Port-

land, and I told him, there is plenty of railroading and

plenty of cannery to work in, so I told him he had

better come up to Portland and make a trial of it.

Q. Do you know whether or not he did so?

A. He did.

Oross-examlnation.

(Questions by Mr. BANKS.)

Q. What is your business?

A. I am a cigar-maker.

Q. Where?

A. Not within the last two months, I didn't do any-

thing.

,Q. What have you been doing lately?
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A. Didn't find anything to do. I am starting in to

work again very soon.

Q. How long have yon been a cigar-maker?

A. 22 years.

Q. You worked in tiie cigar business ever since you

have been in Portland? A. Yes.

Q. Where? A. 64 Second street.

Q. All the time there? A. Yes.

Q. Now, do you know^ this boy's father and mother?

A. I do.

Q. And do you know where they were living at the

time this defendant was born? A, I do.

Q. Where?

A. Upstairs of Duck Ohung, Dupont and Sacra-

mento streets.

Q. Where were you living then?

A. On Jackson street.

Q. How far is that from where this defendant's

father and mother lived? A. Several blocks away.

Q. What business was this defendant's father in?

A. He was in business.

Q. What kind of business? A. Merchandise.

Q. Was that in the same building where this defend-

ant was born, that he was in business? A. No.

Q. How far was it away?

A. About a block or so.

Q. Did you see this defendant at home when he wa^

a little boy, or did you see him around his father's

store? A. I saw^ him in his house.
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Q. Did 3^ou ever see him in his father's store?

A. I did.

Q. A good many times? A. Yes.

Q. Has this defendant any brothers or sisters?

A. He is the only boy.

Q. Has he any sisters? A. None.

Q. What year Kwong Sne was this defendant born?

A. Kwong Sue the 12th year (1886).

Q. And that would make him how old now?

A. About 18 or 19.

Q. What year Kwong Sue did his father go back to

China?

A. When the boy was about four or five years old.

Q. How do you fix that time?

A. I was in San Francisco at that time.

Q. How do you know the boy was four or five years

old when the father went back to China?

A. Because his father was sick when he went to

China.

Q. Well, do you remember what year Kwong Sue

that was? A. I do not.

Q. How long after the father went to China did the

mother go? A. A little over a year.

Q. Did you come to Portland before the mother went

to China, or after?

A. She went away before I came to Portland.

Q. How long before you came to Portland?

A. A little over a year.
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Q. Were you a witness in this case before the Com-

missioner when this case was tried before the Oommi;i-

sioner? A. I was.

Q. Do you know where Wing Hi Lung's place is in

San Francisco? A. I do not.

Q. Do you know of a firm by the name of Wing Hi

Luno' on Commercial street in San Francisco?

A. I do not.

Q. When you came to Portland in 1892, how long

was it before you saw this defendant again?

A. Kwong Sue the 2Tth year (1901).

Q. How old was the boy when you came to Portland?

A. About five or six years old.

Q. You haven't seen this defendant from the time

he was five years old until Kwong Sue 27? You hadn't

seen this defendant between the years Kwong Sue 18

and Kwong Sue 27? A. No.

Q. And did you know^ anything about where he was

during those vears? A. I do not.

Q. Did he ever write to you? A. No.

Q. How do you know that this defendant is the boy

that you knew in San Francisco, if you didn't see him

between Kwong Sue 18 and Kwong Sue 27?

A. I met him on the street with a friend of mine^

and he told me, he said 'This is the son of Hop Yit; he

lias grown."

Q. Would you have known him to be the son of that

Chinaman if this friend of yours hadn't told you?

A. No. Just a little.
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Q. Then you know he is this person yon are testi-

fying because this friend of yours said he was the boy?

A. I recognized him somewhat, but I wasn't posi-

tive; I didn't call him, because I wasn't sure.

Q. How do you know whether this defendant didn't

come from San Francisco by the way of Pasco Junction

and the Dalles, and down by boat, w^hen he came to

Portland?

A. He came direct to Portland from San Francisco,

and I was told he went railroading.

Q. Do you know this other defendant—Lee Woni

Jeong? A. I do not.

Q. Do you know whether or not they both came into

Portland on the same boat, by way of the Dalles?

A. I do not.

Q. Did this defendant tell you how he came intj

Portland? A. He did not.

Redirect Examination.

Q. After your friend, on the street in San Francisco,

told you who this boy was, were you able to recognize

him from the resemblance to the boy that you knew?

A. His face hasn't changed, as I know of.

Q. Are you sure that he is the boy? A. Yes.

Recross-examination.

Q. How are you sure of it—because this fellow told

}ou, or because you could tell it yourself?

A. I recognized him, but I was afraid to talk to him,
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and I told my friend, I said ^'This is son of Hop Yit,

seems to me." He said, Yes, he was.

Witness excused.

LEE JOE YEN, a witness called on behalf of the de-

fendant, being first duly sworn, testified as follows:

Direct Examination.

(Interpreter called.)

(Questions by Mr. MAYS.)

Q. How old are you?

A. About nineteen or twenty.

Q. Where did you live before you came to Portland?

A. San Francisco.

Q. How long had you lived there before you came

up here?

A. About eighteen or nineteen years.

Q. Whereabouts is your father?

A. He went to China and died there.

Q. What was his business when he was in this

country? A. He was in business.

Q. Whereabouts?

A. Olay street, San Francisco.

Q. What sort of business? Merchandising?

A. Yes.

Q. What was your father's name? A. Hop Yit.

Q. Whereabouts is your mother?

A. She went to China.
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Q. Did she go to China with your father, or after-

wards? A. She w^ent after my father.

Q. How long after your father?

A. About a year or two.

Q. What is your mother's name? A. Jun She.

Q. Who went with her to China, if anybody?

A. She went alone.

Q. What became of you when she went to China?

A. My uncle took me to his farm.

Q. Whereabouts? A. Oakland.

Q. What is your uncle's name? A Lee Jin Suen.

Q. Whereabouts was this farm?

A. Several miles from Oakland.

Q. How long did you live with your Uncle?

A. Only two years.

Q. Where did you go then? A. Went to Fresno.

Q. Whom did you go with to Fresno?

A. My uncle.

Q. Whereabouts did you live down there?

A. Collin.

Q. What was your uncle's business down there?

A. Raising potatoes and vegetables.

Q. How long did you live there with your uncle?

A. Five or six years.

Q. Then where did you go?

A. Went to San Francisco.

Q. How long did you live in San Francisco after you

left your uncle? A. Five or six years.
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;

Q. What did you do there?

A. I worked at different Chinese restaurant.^

helped washing dishes.

Q. When did you leave San Francisco?

A. Came to Portland.

Q. Had you any friends here in Portland?

A. I knew Lee Ying; I knew him in San Francisco.

Q. What did you do here?

A. Went to work on the railroad.

Q. Whereabouts? A. Railroad Junction.

Q. Did your father or your mother at any time say

anything about where you were born?

A. My mother told me I was born upstairs of Dtick

Chung.

Q. Whereabouts is that located?

A. On the corner of Dupont and Sacramento street.

Q. Of what place is your early recollection—there or

elsewhere? A. I don't understand.

Q. Do you remember the place w^here you lived at

Dupont and Sacramento street as being your early

home, or do you remember some other place?

A. Yes, I do.

Q. Do you mean that you remember that place?

A. Yes.

Cross-examination.

(Questions by Mr. BANKS.)

Q. Do you speak any English?

A. I do not. I cannot.
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Mr. MAYS.—(To Interpreter.) You tell him to talk

English; he talked English to me in the office.

INTERPRETER.—He said he preferred to have an

interpreter.

Q. Did YOU know that other Chinaman that just

went out—Lee Won Jeong? A. I do not.

Q. When did jou first see I>ee Won Jeong?

A. First time on the boat; I don't know him though.

Q. Where? A. From the Dalles.

Q. Did YOU and he get on the boat at the Dalles to-

gether? A. I got on the boat first.

Q. You and he and another Chinaman came down on

the boat to Portland, didn't you?

A. There were three Chinamen, and also some other

people.

Q. Where had you been when you ojot on the boat at

the Dalles? A. From railroad junction.

Q. Were you ever at Pasco Junction, Washington?

A. I don't know Pasco.

Q. Didn't you three Chinamen come from Seattle,

Washington, by Pasco Junction and down from the

D'alles together? A. I don't know Seattle.

Q. Do you remember making a statement to the im-

migration officers, in the presence of this gentleman

(yourself as interpreter) when you were first arrested,

on or about April 10, li>0^, in this city? A. I do,

Q. Do you remember what you said there?

A. I do.
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Q. Ask him if this question wasn't put to him,

through you as interpreter, and ask him if this answer

wasn't given by him: ^'Q. Where did you live all your

life? A. Wing Hi Lung Co., of San Francisco."

Mr. MAYiS.—Objected to. It is not shown under what

circumstances the statement was made, whether or not

the Ohinaman understood the nature of the proceedings

or was uncertain as to what the result of the inquiry

might be, and he was not represented by counsel. The

statements made at that time are not proper cross-ex-

amination at this time.

COURT.—I think he may be interrogated regarding

statements elsewhere, either for the purpose of contra-

dicting him or to serve as admissions against his inter-

est. I do not think the rule that applies in criminal

cases obtains in this case.

A. I did not.

Q. Ask him if the question wasn't also repeated to

him in this form, at the time and place mentioned: "Q.

Lived there all your life, did you? A. Yes."

A. I did not.

Q. Do you know where Wing Hi Lung Company in

San Francisco is?

A. I never studied Chinese, and I don't know if there

was any such firm.

Q. Do you know where the firm of Wing Hi Lung

Company is located in San Francisco?

A. I don't know of such firm.
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Q. Ask him if, at the time and place before stated,

this question wasn't put to him, and if this answer

wasn't given: ^^Q. Where is Wing Hi Lung Oo. in San

Francisco? A. Commercial Street," Ask him if he

didn't make that statement at that time.

A. I didn't say anything like that.

Q. Ask him if the next question put to him wasn't

this: "Q. Wliat number? A. I don't know."

A. He didn't ask me such a question.

Q. Ask him if they didn't ask him this question at

that time and place: ^^Q. You say you have lived there

in that store all your life, did you? A. Yes."

A. I told him that my father was in business, and he

died, and I lived above Duck Chung's store.

Q. Ask him if that question wasn't asked him, and that

answer wasn't given by him :
^^Q. You say you have lived

there in that store all your life, did you? A. Yes."

That is, the Wing Hi Lung store.

A. He never asked me that question.

Q. Do you know where your mother lives now in

China?

A. I don't know where. My uncle knows.

Q. On what street in San Francisco were you born?

What street is the building located on?

A. Upstairs of Duck Chung, on the corner Sacramento

street and Dupont.

Q. I will ask you to state whether or not you didn't,

in the presence of the parties before mentioned and at the
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time and place before mentioned, in answer to these ques-

tions, say: "Q. Where were you born? A. San Fran-

cisco. Q. Where in San Francisco? A. Clay street."

A. I told him our store was on Clay street.

Q. What store? A. Kwong Yee Yuen.

Q. Did you make a statement down there, at the time

and place before mentioned, that 3'Our mother lived in

Heung How Fung village, Sung Ning District?

A. I did.

Q. You told him there, did you? A. Yes.

Q. You remember that question and answer, do you?

A. Yes.

Q. Do you remember any other questions and an-

swers that were put down there, at that time and place?

A. I don't remember the statement I made.

Q. W^as anything done down there at the time you

made that statement, to intimidate you in any way, or to

frighten you? A. They asked me in loud tone.

Q. Weren't the questions put to you, and your answers

given, down there, the same as they are here?

A. No; louder; yelling.

Q. Ask him if you didn't talk to him down there—ask

him the questions. A. Yes.

Q. Were they any different down there than they are

here? A. Everybody loud.

Redirect Examination.

Q. The fact of it is, that you were pretty badly scared

when you were down there and being questioned?



44 Lee Jo Yen vs.

(Testimony of Lee Joe Yen.)

A. Yes.

Q. Is that the way you account for these questions and

answer^ that you don't remember? A. Yes.

Recross-examiuation.

Q. Were you any worse scared then than you are now?

A. Yes. Nobody down there to help me, and I didn't

know what become of my uncle.

Q. Were the statements you made down there the

truth? A. I don't remember.

Q. ( Redirect. ) Ask him if the statements that he has

made here in regard to his birth, and where he lived, are

the truth. A. Yes.

Witness excused.

SEID GAIN, a witness called on behalf of the govern-

ment, being first duly sworn, testified as follows:

Direct Examination.

(Questions by Mr. BANKS.)

Q. Seid, what do you do?

A. I am the interpreter for the Immigation Service.

Q. Were you such interpreter on or about April 29,

1904? A. Yes, sir.

Q. Do you remember of having an examination of this

defendant down at the Immigration office, concerning his

right to remain in this country? A. Yes, sir.

Q. Did you act as interpreter at that time?

A. Yes, sir.
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Q. Who asked the questions?

A. On certain evening Mr. Ryan interrogated him, and

I interpreted for him.

Q. Did Mr. Barbour ask the questions that day?

A. The next day he did.

Q. At the time Mr. Barbour asked those questions, did

you correctly interpret to the Chinaman the questions

that were put by Mr. Barbour?

A. Yes, sir. And it is always my aim to interpret

correctly.

Q. And did you correctly interpret the answers from

Chinese to English that Avere given by the Chinaman at

that time? A. Yes, sir.

Q. Were those questions and answers, as interpreted

by you, taken down by the stenographer at the Immigra-

tion office?

A. Yes, sir, the day Br. Barbour examined him.

Q. Who was the stenographer?

A. Mr. S. S. Shryock.

Q. Was anything done to intimidate this defendant in

any way there, Seid, at that time? A. No, sir.

Q. The examination took place the same as it has

taken place here? A. Yes, sir.

Q. Were you talking any louder then than you Avere

here to-day? A. No, sir.

Cross-examination.

(Questions by Mr. MAYS.)

Q. How many examinations did this defendant have?
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A. In the office, whenever they can prove tliemselvcs,

or clear themselves, the inspector there always lets them

go. Of course, Major Ryan is near in town, so Major

Ryan examined him in the evening; and Mr. Rarboiir, I

think, was at home sick at that time, and lie didn't come

over. So Inspector Ryan decided to hold him ; so he made

an examination that evening, and Mr. Barbour made one

next dsij.

Q. Who all was present that first evening?

A. I was there, Inspector Ryan, by chance Inspector

Gallagher came in, and there was another friend of Mr.

Gallagher—a doctor in this town—happened by chance

to be in there that night.

Q. Who made the arrest, do you know, of this China-

man? A. I believe it was watchman Alisky.

Q. Was Mr. Alisky there at the time of the examina-

tion also? A. I believe he was.

Q. Five or six men, none of whom were acting as the

attorney of the defendant? A. No, sir.

Witness excused.

S. S. SHRYOCK, a witness called on behalf of the Gov-

ernment, being first duly sworn, testified as follows

:

Direct Examination.

(Questions by Mr. BANKS.)

Q. Mr. Shryock, you are the stenographer for the Im-

migration office in this city? A. Yes.
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Q. Were you such stenographer on April 29, 1904?

A. Yes, sir.

Q. Were you present at the examination in which Mr.

Barbour asked the questions, and Mr. Seid Gain inter-

preted the questions that were put by Mr. Barbour and

the answers given by this defendant, at the time he was

questioned concerning his right to remain in this country?

A. Yes, sir.

Q. Did you take down the questions which Avere put

by Mr. Barbour and the answers which were interpreted

by Seid Gain, the interpreter, at that time?

A. Yes, sir.

Q. HaA^e you the notes which you took down at that

time? A. Yes, sir.

Q. Did 3^ou hear me question the defendant concerning

certain statements that he made at that time?

A. Yes, sir.

Q. I wish you would refer to jouv notes, for the pur-

pose of refreshing your memory, and state what the ques-

tions and answers were at that time, the particular ones

which I have referred to.

A. ^'Q. Where did you live all your life? A. Wing

Hi Lung Company, of San Francisco. Q. Where is Wing

Hi Lung Co. in San Francisco? A. Commercial street,

Q. What number? A. I don't know. Q. You say you

have lived there in that store all your life, did you? A.

Yes. Q. Where does your mother live? A. Heung

How Fung village. Sung Ning District. Q. Where
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were yon born? A. San Francisco. Q. Where in San

Francisco? A. Clay street. Q. What number? A.

I don't know. Q. Who told you you were born on Clay

street? A. My mother. Q. When? A. At the time

of her return to China."

Q. Those questions were put by Mr. Barbour, interpre-

ted by Seid Gain, and taken down by yovi in shorthand

notes, Avere they, at the time and place mentioned?

A. Yes, sir.

Q. You remember that examination?

A. Yes, sir.

Q. Was anything done there that would in any way

intimidate this defendant A. No, sir.

Q. Did the examination take place there the same as

it has done before this Court? A. Yes, sir.

Cross-examination.

(Questions by Mr. MAYS.)

Q. Who represented the defendant there?

A. He represented himself.

Q. He Avasn't represented by an attorney there as he

is here? A. No, sir.

Q. What time in the day did the first examination take

place?

A. The night before.

Q. The first examination of this defendant?

A. I wasn't at that examination.

Witness excused.
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Government, being first duly sworn, testified as follows:

Direct Examination.

(Questions by Mr. BANKS.)

Q. What is your business?

A. Watchman in the Immigration Service.

Q. Were you watchman for the immigration service in

this city on or about April 29, 1904?

A. Yes, sir.

Q. Did you make the arrest of this defendant, Mr.

Alisky? A. Yes, sir.

Q. Just state to the Court the circumstances that sur-

rounded that arrest.

A. We got a line on Chinamen coming up to Pasco

Junction from Seattle.

Q. State who told you. A. The railroad men.

Q. Railroad conductor?

A. The colored porters told us about coming from Se-

attle to Pasco, and getting off there; every time the Spo-

kane train would come down, Avhich I knew came from

that way, I would go through the train and ask the con-

ductors if there Avas anything doing. And Conductor

Dunn told me that there was three Chinamen got off at

the Dalles, and they Avere going to take the train down to

Portland. So I came and told Mr. Barbour, and he told

me I better go to Vancouver.

(Objected to as hearsay.)

(Objection sustained.)
'
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Q. State what you did.

A. I went to Vancouver and got on the boat, and I saw

these two Chinamen and another one.

Q. That is, this defendant?

A. This defendant and the one that went out, and the

one that was tried some time ago. And I met them alone

;

didn't say anything to them until they got down here by

the bridge; then I went up and asked them for their nec-

essary papers, called ''Chock Kee" in Chinese ; they didn't

seem to understand what I wanted at all—didn't seem

to know the nature of the papers—just the same as five

others that I got on the train didn't know anything about

it, just come over; they have been since deported. I

showed them my badge, and told them what I wanted, and

I took them down to the office.

Q. How were they dressed?

A. American clothes. '

Q. Were they dressed very much alike?

A. No. I think one of them had gray clothes on.

They were all American clothes, though, and the tail up in

their hat inside, so they looked like Japs. This one had a

cap on.

Q. What was their appearance as to their complexion?

(Objected to.)

Q. Was there any difference between their complexion

when you arrested them and now?

A. Oh, yes, they are much lighter now.
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Cross-examination.

(Questions by Mr. MAYS.)

Q. \y]io was with yon when you arrested them?

A. I was alone, excepting the men on the boat. I

called two or three of the men on the boat up so as to hear

what they would have to say.

Q. When were these men first examined?

A. We had a little short examination there that night,

just to see whether we would hold them or not.

Q. That was down at the office?

A. Down at the office. Next day they were examined

to see whether they were to be held or not.

Q. What sort of examination was made that night?

A. To see whether they had their papers; not whether

we had a right to hold them or not.

Redirect Examination.

Q. Mr. Mayes' brother-in-law, Mr. Lawrence Ains-

worth, Avas on the boat at the time you arrested them?

A. Yes, sir.

Q. An officer of the boat? A. Yes, sir.

Q. What did you do or say to him at that time?

(Objected to.)

Witness excused.

Filed June 21, 1905. E. D. McKee, Clerk U. S. District

Court.
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And to wit, on the 1th day of October, 1904, there was

duly filed in said court, a deposition of Lee Jim

Soon, in words and figures as follows, to wit:

In the District Cornet of the United States for tJie District of

Oregon.

THE UNITED STATES,
Plaintiff,

vs.

LEE JOE YEN,
Defendant.

San Francisco, California, Friday, September 30, 1904.

Deposition of Lee Jim Soon.

Taken on Behalf of Defendant, before Hon. E. H. Hea-

cock, United States Commissioner for the Northern

District of California.

In the District Court of the United States for the District of

Oregon.

UNITED STATES,

vs.

LEE JOE YEiN.

Stipulation as to Taking Depositions.

It is hereby stipulated and agreed by and between the

attorneys for the respectiye parties in the above-en-

titled case that a deposition or depositions may be

taken orally in San Francisco in the above-entitled

cause within the next thirty (30) days from the date
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hereof, upon notice sufficient for the attendance of the

United States Attorney for the Northern District of

California, and that when said deposition or depositions

are taken they may be read in evidence in the above-en-

titled cause, when the same comes on for hearing in the

aforesaid District Court of the United States for the

District of Oregon, subject to the same objections for

Immaterialit}^, irrelevancy and incompetency as though

the said witness or witnesses so deposing were per-

sonally present in the said court and testifying in said

cause.

Dated at Portland, September, 1904.

Assistant U. S. Attorney for Oregon.

Attorney for Defendant.

In the District Court of the United States for the District of

Oregon.

THE UNITED STATES,
Plaintiff,

vs.

LEE JOE YEN,
Defendant.

Deposition of Lee Jim Soon, taken in pursuance of the

stipulation hereunto annexed, on Friday, September

30, 1904, before me E. H. Heacock, a United States Com-
missioner for the Northern District of California, at
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San Francisco, at my office, in Eoom 87 of the United

States Appraisers' Building, northeast corner of San-

some and Washington streets, in the city and county of

San Francisco, State of California.

O. M. Fickert, Esq., Assistant United Stales Attorney

for the Northern District of California, appeared on be-

half of the United States and Edwin Mays, Esq., ap-

peared on behalf of the Defendant Lee Joe Yen.

And the said witness, beino- first duly sworn and can-

tioned by me to testify the truth the whole truth, and

nothing but the truth, and being carefully examined

through the Interpreter, deposed as follows:

(It is hereby stipulated and agreed by and between

counsel for the respective parties that the deposition of

Lee Jim Soon may be taken de bene esse before Hon.

E. H. Heacock, a United States Commissioner for the

Northern District of California, and in shorthand by

Clement Bennett.

It is further stipulated that the reading over of the

testimony to the witness and the signing thereof is

hereby expressly waived.)

D. D. Jones acted as Chinese interpreter in the case.

DEPOSITION OF LEE JIM SOON.

United States of America,

State and Northern District of California,

City and County of San Francisco,—ss.

Lee Jim Soon, a witness on behalf of the defendant

in the above-entitled cause, being by me duly sworn and
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cautioned to tell the truth, the whole truth, and nothing

but the truth, and being carefully examined through

the Interpreter, deposes and says as follows:

Mr. MAYS.—^Q. What is your name?

A. Lee Jim Soon.

Q. Look at this picture and say whose photograph

it is (handing).

A. My brother's son.

Q. What is his name?

A. Doo Ngoon. It may also be spelled Joe Yen.

Mr. MAYS.—I offer this photograph in evidence, iden-

tified by the witness, and ask that it be marked Defend-

ant's Exhibit ^^A."

(The Commissioner receives the photograph, and

marks the same Defendant's Exhibit "A.")

Q. How long have you known Lee Joe Yen.

A. Since his birth.

Q. Where was he born?

A. Here in San Francisco.

Q. Whereabouts in San Francisco?

A. Over Ok Oheong's place, Dupont and Sacramento

streets.

Q. What is the name of your brother, his father?

A. Lee Ock Yit was my brother's name.

Q. What was his business?

A. He was doing general merchandising here.

Q. Whereabouts? A. Olay street.

Q. Whereabouts is this boy^s father now?
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A. He has gone back to China and died there.

Q. How long ago did he die there?

A. Over a year after he went home.

Q. About what was the age of this boy when the

father returned to China? A. Four or five.

Q. Did the mother return with the father?

A. No, sir.

Q. Whereabouts is she now?

A. She has gone back to Chiina now.

Q. How long ago did she go back to CMna?

A. When the boy was six years old.

Q. What became of the boy then?

A. I brought up the boy.

Q. Where did you live at that time?

A. At Oakland, on a farm.

Q. Did the boy live with you on the farm?

A. Yes, sir.

Q. How long did you live at Oakland on a farm?

A. Two years.

iQ. Then where did you go?

A. I went to Fresno.

Q. What became of the boy when you went to

Fresno? A. I took him along with me.

Q. How long did he live with you?

A. Eight or nine years.

Q. Then what became oT him?

A. It was too hot for him in Fresno, and he did not

like it there, so he came down to San Francisco.
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Q. How long did he live in San Francisco, if you

know? A. Six or seven years.

Q. Where is he now?

A. When I went home to China, I saw the boy here,

and after I went home to China he went to Portland.

Q. Where is the boy now% if you know?

A. The last I heard of him he was in jail in Portland.

Q. How old was this boy when you first saw him?

A. About a week.

Q. What v>^as his mother's name, if you know^?

A. Chin Shee.

Q. Who took charge of the father's business after

the father went away from here?

A. He sold out.

Q. What became of the proceeds of the business?

A. Well, he needed the money to go back to China

on. His body was not well.

Cross-examination.

Mr. FICKERT.—Q. Have you ever been a witness

here before? A. No, sir.

Q. How old was the boy when the father went back

to China? A. Four or five years of age.

Q. In what year of Kwong Sue did the father go

back? A. In the 15th or 16th year.

Q. In what year did the mother go back to China?

A. 17th year.

Q. Why did she not take the boy with her at that

time if he was only six years of age?
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A. She had no money to take him.

Q. Is that the only reason?

A. AVell, when she went home she expected to ha^e

returned. She went home because her husband was

sick, and the husband having died, she then had no

means to come back.

Q. Where were you living at the time the boy cam?

to stay with you? A. At Oakland.

Q. How long did he reside with you at Oakland?

A. Two years. Doo Ngoon lived with me two years

in Oakland.

Q. Then where did he go? A. Fresno.

Q How long did he live with you in Fresno?

A. About six years.

Q. Where did you live in Fresno?'

A. I was farming up here.

Q. Where was the farm situated?

A. It was a vegetable farm, seven miles from Fresno,

at a place called Carlin.

Q. Did you own the farm yourself?

A. It was my own.

Q. From Fresno where did the boy go to?

A. To San Francisco.

Q. What was he doing in San Francisco?

A. Any work he could get hold of; laboring around

the stores or any place.

Q. Do you know any place where he worked?
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A. I was away up there, and I don't know. I met

him here on the street when I was going back to China

Q. In what year was that?

A. 27th year, the end of the year.

Q. Did he tell you what he was doing at that time?

A. He said he was working at general laboring.

Q. Did he not tell you where he was working?

A. No, sir.

Q. Who told you the boy was in jail in Portland?

A. A clansman by the name of Lee sent me a letter

that he was in jail.

Q. In what year was the petitioner born?

A. The 12th year of Kwong Sue.

Y. What month and day?

A. I do not know; I think it was about the 5th month.

Q. Have 3'OU any children?

A. Yes, sir, I have a son and a daughter in China.

Q. When was your son born?

A. Last year, my son.

Q. When was your daughter born?

A. She is about 15.

Q. Where was she born? A. China.

Q. In what month and year was she b'orn?

A. In the 6th month.

Q. After you left Fresno, did you go to China?

A. Yes, sir.

Q. What year did you go to China?

A. The 27th year, the end of the year.
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Q. When did von return?

A. Last year. I came back last year. I went home

on a laborer's return certificate.

Q. When did you come here from China originally?

A. The 7th year.

Q. Were you back in China any time between the 7th

year and the 27th year? A. Yes, sir.

Q. In what year or years?

A. I went home in the year when they issued Eagle

certificates.

Q. In what year; I want to know the year.

A. The 13th vear.

Q What steamer did you go on?

A. On the "Pekin."

Q. In what steamer did you return?

A. I do not remember the name of the vessel.

Q. What year did you return? A. The 14th year.

Q. What month?

A. On the Victoria boat I came back to this country.

Q. What month? A. The 4th month'.

Q. On what day?

A. I do not remember the dav.

Q. What was the month and day of the birth of your

daughter?

A. In the 6th month. I do not remember the day.

How can I remember a woman's birthday?

Q. Your daughter was born in the 6th month of the

lath year?
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A. She is fifteen now, but I do not remember what

date it was she was born.

Q. How is it that you remember the date of this pe-

titioner's birth and you cannot remember the date of

the birth of your own daughter?

A. Because I was here when the boy was born.

When my daughter was born I was away looking for

some money. I was not home.

Q. Did not your wife write to you about it?

A. I got a letter from my friend and clansman, say-

ing that my wife had given birth to a daughter.

Q. Did not your wife ever write to you about your

daughter?

A. No, sir, a woman cannot write. There are lots

of women amongst the Chinese who cannot write.

Redirect Examination.

Mr. MAY'S.—Q. Do you mean that you owned the

farm down at Fresno, or that you held the lease of it?

A It was leased.

Recross-examination.

Mr. FIOKERT.—Q. Were there any trees on that

land or was it level land?

A. There were no trees on it and it w^as level land.

Q What kind of crops did you raise on that farm?

A. Vegetables and potatoes.

Q. Did you irrigate it?

A. When I paid so much an acre for it they guaran-

teed to furnish me the water.
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Q. Did the water come from an artesian well, or

from a river?

A. There was an irrigation ditch that came from the

mountains miles and miles away.

Q. How many acres were there in that land that

you farmed? A. Thirty.

United States of America,

State and Xorthern District of California,

Oity and County of San Francisco,—ss.

I certify that, in pursuance of the stipulation here-

unto annexed, and on Friday, the 30th day of Septem-

ber, 1904, before me, E. II. Ileacock, a United States

Commissioner for the Xorthern District of California,

at San Francisco, at my office, room 87 in the United

States Appraisers' Building in said city and county, per-

sonally appeared Lee Jim Soon, a witness called on be-

half of the defendant in the cause entitled in the cap-

tion hereof, and C. M. Fickert, Esq., Assistant United

States Attorney for the Xorthern District oi Califoi'-

nia, appeared as counsel for the United Sta'aM, and Ed-

win ^lays, Esq., appeared as counsel for the defend-

ant, and the said Lee Jim Soon being by me first duly

sworn and cautioned to testify the whole truth in said

cause, and being carefully examined, deposed and said

as appears by the deposition hereto annexed.

And I furtlier certify tliat the said deposition was

then and there taken down in shorthand notes, and un-

der my personal supervision, by Clement Bennett, a
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competent stenographer and disinterested person, and

was by him put into typewriting; and, by stipulation of

tlie attorneys, the reading over of the the deposition to

the witness and the signing thereof was duly waived.

Accompanying the deposition and annexed hereto

and forming a part hereof is Defendant's Exhibit ^^A,''

introduced in connection therewith and referred to and

specified therein. Such exhibit is endorsed by me with

my official title.

And I further certify that, it appearing that the wit-

ness did not speak the English language, but onl}^ the

Chinese language, I appointed D. D. Jones, a United

States official interpreter of the Chinese language, who

was duly sworn for the purpose, to act as interpreter

herein, and the questions Avere interpreted to the wit-

ness in Chinese, and the answers given by such inter-

preter in English, and so taken down by the shorthand

reporter.

And I do further certify that I have retained the said

deposition in my possession for the purpose of mailing

the same with my own hand to the clerk of the District

Court of the United States for the District of Oregon,

the Court for which the same was taken.

And I do further certify that I am not of counsel, nor

attorney for either of the parties in the said deposition

and caption named, nor in any way interested in the

event of the cause named in the said caption.
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In testimony whereof, I have hereunto set my hand
at my office aforesaid, this oth day of October, 1904.

E. H. HEACOOK,
United States Commissioner, Northern District of Cali-

fornia, at San Francisco.

Filed October 7, 1904. E. D. McKee, Clerk. By G. H.

Marsh, Deputy.

Clerk's Certificate to Transcript.

The United States of America,

District of Oregon,—ss.

I, E. D. McKee, clerk of the District Court of the

United States for the District of Oregon, do hereby cer-

tify that the foregoing pages numbered from three to

seventy-two, inclusive, contain a true and complete

transcript of the record and proceedings had in said

Court in the case of the United States, plaintiff and ap-

pellee, vs. Lee Joe Yen, defendant and appellant, to-

jrether with the testimonv on file in said cause as the

same appear of record and on file in my office and in my

custody, except that copy of the photograph referred to

as Defendant's Exhibit ^^A" in the deposition of Lee Jim

Soon and copy of the photograph attached to the Bond

Pending Appeal as required by Rule 38 of the Rules of

the Court of Appeals, are omitted from this transcript

of record.
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I further certify that the cost of the foregoing tran-

script is twenty-four 70/100 dollars and that the same

has been paid by said defendant, Lee Joe Yen.

In witness whereof I have hereunto set my hand and

affixed the seal of said Court at Portland in the said

District this 30th day of October, 1905.

[Seal] E. D. McKEE,

Clerk.

By T. H. Marsh,

Deputy Clerk.

[Endorsed] : No. 1266. United States Circuit Court

of Appeals for the Ninth Circuit. Lee Jo Yen, Appellant,

vs. The United States of America, Appellee. Transcript

of Kecord. Upon Appeal from the United States Di.^,-

trict Court for the District of Oregon.

Filed November 6, 1905.

F. D. MONCKTON,

Clerk.
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No. 1366

UNITED STATES

Circuit Court of Appeals

FOR THE

INIINTH CIRCUIT

Lee Joe Yen,
Appellant,

vs.

The United States of

America, Appellee.

Upon Appeal from the United States District Court

for the District of Oregon.

BRIEF OF APPELLANT.

This defendant was arrested on the 30th day of

April, 1904, at Portland, Or., upon a warrant of a

United States Commissioner, issued upon a verified



complaint duly filed in liis office, charging the said

defendant, Lee Joe Yen, with being unlawfully in

the United States, he, the said defendant, being a

Chinese laborer, a subject of the Chinese Emperor,

and having no certificate of registration or other

paper entitling him to be and remain in the said

United States, not belonging to any of the excepted

classes of Chinese persons. In due course of time

said defendant was tried before another United

States Commissioner, and was ordered deported from

the United States, he having adjudged the said de-

fendant to be unlawfully therein.

Subsequently the defendant appealed from said

decision to the United States District Court for the

District of Oregon, and the case was tried anew by

the court, without the intervention of a jury. Both

the plaintiff and defendant introduced evidence, and

a written opinion was filed by the court, at a later

date. In this decision, the court set forth certain

reasons for not considering the evidence introduced

on behalf of the defendant, and affirmed the order of

the United States Commissioner. The court did not

make any findings of fact nor conclusions of law,

and upon this decision an order or judgment was

made commanding that the defendant be forthwith

deported to China. From this judgment an appeal

was taken to the above entitled court.

The following errors were assigned and alleged

to have been committed in the trial of this case

before the said District Court:



First—Error of the court in making an order af-

firming the decision of the Commissioner without

finding tlie facts upon whicli said order could be

based.

Second—Error of the court in not making and

filing findings of fact and conclusions of law, as

without these there are no grounds for an order af-

firming the Commissioner's order of deportation.

Third—Error of the court in giving and entering

judgment that the Commissioner's order of deporta-

tion should be affirmed, as there is no evidence upon

which to predicate a judgment of that kind; the same

is not supported by the evidence and was contrary

to law.

Fourth-Error of the court in giving and enter-

ing judgment that the said defendant, Lee Joe

Yen, is now unlawfully within the United States

of America, for the reason that the said judgment

was contrary to law, contrary to the evidence taken

before the court in said cause, and not supported

therebv.

Fifth—Error of the court in giving and entering

a judgment that the defendant, Lee Joe Yen, be

and is hereby ordered deported from the United

States of America to China, for the reason that the

said judgment is contrary to law, contrary to the

evidence taken before said court and not supported

thereby.

In addition to the errors assigned, and noted
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above, and in connection with tlie first two tliereof,

I wisli to call the court's attention to section 566 of

the Eevised Statutes in regard to the jurisdiction

of tlie said district court to try this case without

the intervention of a jury. Said section, among other

things, provides, that the trial of issues of fact in the

district courts, in all causes, except cases in equity

and cases of admiralty and maritime jurisdiction,

and except as otherwise provided in bankruptcy,

shall be by jury. In construing section 566, R. S.,

noted above, the United States Supreme Court has

held that: ''There was no statute in existence which

provided for the trial in the district court by the court

without a jury.
??

Rogers v. United States, 141 U. S. 554.

Now it has been definiteh^ settled that the appeal

provided for from the United States Commissioner,

when the decision is adverse to the Chinaman, is to

the district court. L^nited States v. Hung Chang,

130 Fed. Rep. 439; in re United States, Petition,

194 U. S. 194. This being the case, I submit that the

said district court was without jurisdiction to try

this case as it was tried.

Consider, now, together, the first two assignments

of error. Section 914, Revised Statutes, provides that

''The practice, pleadings and forms and modes of

proceedings in civil causes in the Circuit and District



Courts shall conform as near as may be to the practice,

pleadmgs, and forms and modes of proceeding ex-

existing at the time in like causes in the courts of rec-

ord of the state within which such Circuit or District

Courts are held, any rule of the court to the contrary

notwithstanding." Section 158 (B. & C. Comp.),

Oregon statutes, provides that ^^Upon the trial of

an issue of fact by the court, its decision shall be

given in writing and filed with the clerk during the

term or within twenty days thereafter. The de-

cision shall state the facts found and the conclusions

of law separately, without argument or reason there-

for. Such decision shall be entered in the journal,

and judgment entered thereon accordingly. The

court may deliver any argument or reason in support

of such decision, either orally or in writing, separate

from the decision, and file the same with the clerk."

The practice, form and mode of proceeding in the

trial of the case at bar, when it was before the

District Court, were thus laid down and made obliga-

tory upon said court. It would seem, therefore, that

the said District Court undoubtedly erred in not pro-

ceeding according to the law governing the trial of

the case. Findings of facts and conclusions of law

were absolutely essential to support the judgment

in this case, and without a fulfillment of these re-

quirements the judgment could have no binding

force.

Moody V. Richards, 29 Or. 286.

Daly V. Larsen, 29 Or. 535.

Breding v. Williams, 38 Or. 394.



Seott Y. Ford, 45 Or. 531,

There must be findings sufficient to support tlie

judgment.

Finl^ V. Canyon Road Co., 5 Or. 310.

Kane v. Rippey, 22 Or. 302. .

A judgment witliout findings may be avoided

upon appeal.

Busli V. Geisy, 16 Or. 358.

Nleitlier was it necessary that a special request

be made for findings upon the material issues like

these.

Breding v. Williams, supra.

The question can first be raised in the appellate
court.

Breding v. Williams, supra.

Moody V. Richards, supra, explaining Noland

V, Bull, 24 Or. 983, on this point.



The laws of the State of Oregon are specific

and positive upon the points here involved, and the

decisions of the Supreme Court of the State of Ore-

gon clear and uniform. There must be findings of

fact and conclusions of law in the decision, without

reason or argument therefor; these, as to the mater-

ial issues, must be made spontaneously by the court

without a request therefor; and the objection that no

findings were made can be raised first in the appellate

court.

It does not appear from the record that the court

found sufficient facts upon which a judgment could

be based. Even if the judgment might be used to

supply that which the law says it shall rest upon,

which seems absurd and is not conceded by me, there

are not enough facts set forth therein. All the facts

set forth in the said judgment or order of deportation

might be true, yet the defendant would be excused

for not registering on account of the reasons set forth

in the registration law. Neither would the conclu-

sion of law, that he (the defendant) is now unlaw-

fully in the United States, be supported by the facts,

nor supply the deficiency or omission thereof.

EDWIN MAYS,

Attorney for Appellant.
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IN THE

Circuit Court of ^ppeate
for t\)t Bint)) Circuit

LEE JOE YEN,
Appellant^

V,

THE UNITED STATES OF AMERICA,
Appellee.

Upon Appeal from the United States District Court for

the District of Oregon.

BSrtef of 9ippellee.

The following motion has been made on the part of

appellee and filed herein since the printing of the record

:

]?IOriOi\ TO DI^i^II8.<$.

Comes now United States of America, the appellee in

the above entitled cause, by William C. Bristol, United

States Attorney, and James Cole, Assistant United States

Attorney, its attorneys, and moves the Court to dismiss

the appeal taken from tlie District Court of the United

States within and for the District of Oregon, upon the

ground tliat no appeal bond or security on the part of the

appellant to answer appellee for all damages and costs in



case he fails to make good his appeal and claim upon

appeal has been given by him or is shown by the record

to have been so given.

ARGUlflEIVT OIV ]?IOTIO]¥ TO Dl^IfllSS.

Section 1000 of the U. S. Revised Statutes (Federal

Statutes Annotated, Vol. 4, page 612), provides that in

all cases in error or on appeal a bond shall be given,

provided and conditioned, that "The appellant shall pros-

ecute his writ of error or appeal to effect, and if he fails

to make his appeal good shall ansAver all damages and

costs."

The only bond given by or on the part of the appellant

will be found in the record on pages 22 and 23. This

bond is not conditioned that the appellant will prosecute

his writ of error or appeal to effect and if he fails to

make his appeal good shall answer all damages and costs.

It is therefore submitted by counsel for appellee that it

is not a sufficient bond on appeal and that, there being

no sufficient appeal bond as required by said Section

1000, the appeal is subject to dismissal as moved.

(See cases cited under Section 1000 in Volume 4 Fed-

eral Statutes Annotated, pages 612, 613.)

The following motion has also been made on the part

of appellee and filed herein since the printing of this

record

:

lUOTIOIV TO STRIKE.

Comes now the appellee in the above entitled cause,

by William C. Bristol, United States Attorney, and James

Cole, Assistant United States Attorney, its attorneys, and

moves the Court to strike from the record in the above-



entitled case that portion thereof found upon pages 30

to 64 inclusive, down to the words "Clerk's certificate to

transcript," on said page 64, for the reason that the same

is in no way a transcript of the record of the Court below

from which the appeal is taken, nor is the same included

in any bill of exceptions duly or otherwise settled or

certified to in any manner so as to authenticate it as

being the testimony adduced before the lower Court from

which appeal has been taken and upon which the judg-

ment was based and rendered; and further moves the

Court to affirm the order and judgment from which the

appeal has been taken.

ARGrmENT Oi^ mOTION TO STRIKE.
It is submitted by counsel for the appellee that the

motion to strike should be granted. It is certainly nec-

essary under the statutes, established practice, comity of

courts and the rules of this and the District Court of the

United States for the District of Oregon, that the testi-

mony before the lower Court upon which it acted and

which it considered and upon which it based its conclu-

sions and judgment, should be by that Court and the

judge thereof authenticated and certified as having been

such testimony, before this Court will undertake to review

the action of the lower Court. There is nothing in the

nature of a certificate by the judge of the lower Court

who tried this cause or any one else, that the evidence

in the record which is sought by the appellee to be

stricken, was all, or any part of the said evidence, intro-

duced before the lower Court, nor is it certified that it

contains all of the evidence or all the material evidence



which was before the Court and by it considered. This

is certainly necessary before the presumption that the

judgment and decree of the lower Court was authorized

and free from error can be in any way overcome by the

evidence which is set out in the record, were it admitted

that it was introduced and considered by the lower Court.

In this connection it will be noted that the judgment

of deportation (Kecord, pages 14 and 15) and the opinion

rendered and filed by the Court (Record, pages 16 to 21),

were made and rendered on the 7th day of March, 1905,

and the only recital in the record concerning the testi-

mony adduced (See Kecord, page 29), is that the testi-

mony was filed in the lower Court on the 21st dav of

June, 1905, which is something over three months after

the decision was rendered.

STATEHEi\T OF THE CASE.

This appeal arises from the proceedings for deporta-

tion had before E. D. McKee, a United States Commis-

sioner at Portland, Oregon, upon a complaint made by

T. C. Ryan, a local Chinese Inspector, against the said

Lee Joe Yen, charging that on the day of the complaint

the said Lee Joe Yen was a subject of the Chinese Empire

and that he had no certificate of registration or other

document of lawful authority entitling him to be or remain

within the United States of America, and that the said

Lee Joe Yen was then and there a laborer and not belong-

ing to any of the excepted classes of Chinese persons pro-

vided by law otherwise entitled to enter. (Record, pages

4 and 5.)

Upon this complaint a hearing was had before the



Commissioner, which resulted in his making and entering

an order of deportation, from which the defendant ap-

pealed (Record, pages 9 and 10).

The cause was thereafter tried by the Court below

upon such appeal and the judgment and order of the

Commissioner affirmed, with the result that an order was

made and entered that the defendant be deported from

the United States to China forthAvith (Record, pages 14

and 15). From this last order and judgment, entered

March 7, 1905, the defendant has appealed to this Court.

Al§^10I^IIE]Vr8 OF ERROR 1 Ai\D 2
€Oi\8ID£R£D TOGETHER.

Assignment of Error 2, to the effect that the Court

erred in not making and filing findings of fact and con-

clusions of law, does not furnish any ground for a review

by the appellate court for the reason that findings of

fact and conclusions of law were not tendered to the

Court at the time and by it refused and exceptions taken

at that time to its refusal to find as requested.

There appear from the records sufficient findings of

fact, both in the decision and judgment of the Court below,

to support the order of deportation, viz:

(a) That the said Lee Joe Yen is a Chinese laborer

and a subject of the Emperor of China

;

(b) That he is not registered as required by the Acts

of Congress approved May 5, 1892, and November 3, 1893

;

(c) That he does not belong to one of the excepted

classes of Chinese persons excepted by said Acts from

such registration;



(d) And that he is now unlawfully in the United States.

( See Record, pages 14 to 21.

)

In the decision of the Court we find the following :

"In the case of Lee Joe Yen and Lee Won Jeong the

orders of deportation are affirmed. Whatever considera-

tion I might otherwise be disposed to give the testimony

in behalf of these defendants, the unexplained fact, ad-

mitted by them, that they came from Seattle to Portland

via Pasco and upon their arrival at The Dalles got off

the cars and came to Portland by boat convinces me that

they are unlawfully in the country and that the con-

sciousness of such fact prompted them to adopt this

devious route and course to escape detection and arrest

on their arrival in Portland.''

Until quite recently at least there has been a great

diversity of opinion as to whether or not the provision

of Section 13 of the Act of September 13, 1888, providing,

inter alia, "But any such Chinese person convicted before

a Commissioner may, within ten days from such convic-

tion, appeal to the Judge of the District Court for the

District" provided for an appeal to the judge individually

or to the District Court. It seems, however, that this

question is now settled that the appeal is to the Court

and not to the judge individually.

United States v. Hung Chang, 130 Fed. Rep. 439.

In re United States Petition, 194 U. S. 194.

Such being the case, the counsel for appellant has

raised the question as to the jurisdiction of the District

Court to try this case without the intervention of a jury.

Replying to that portion of appellant's brief we desire



to say that the order of deportation may be made without

a jury trial.

In re Chow Goo Pooi, 25 Fed. Rep. 77

;

In re Tsu Tse Mee, 81 Fed. Hep. 562.

Even if the Chinaman was entitled to a trial by a jury

we submit that where he was present and goes to trial

before the Court without objection he will be deemed to

have waived a jury trial.

Phillips V. Preston, 5 How. 278;

Gilmore v. Illinois & M. T. Co., 91 U. S. 603.

This rule applies in proceedings for the deportation

of Chinese persons under the Exclusion Acts for the

reason that such proceedings are civil and not criminal.

United States v. Hung Chang, 131 Fed. Rep. 19

;

United States v. Fong Yue Ting, 119 U. S. 698;

Wong Wing v. United States, 169 U. S. 236.

In the case of United States v. Fong Yue Ting, 149

U. S. 698, the Court says

:

"The proceeding before a United States judge, as pro-

vided for in Section 6 of the Act of 1892, is in no proper

sense a trial and sentence for a crime or offence. It is

simply the ascertainment, by appropriate and lawful

means, of the fact whether the conditions exist upon which

Congress has enacted that an alien of this class may

remain within the country. The order of deportation is

not a punishment for crime. It is not a banishment, in

the sense in which that word is often applied to the expul-

sion of a citizen from his country b}^ way of punishment.

It is but a method of enforcing tlie return to Jiis own

country of an alien who has not complied with the condi-
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tions upon the performance of which the government of

the nation, acting within its constitutional authority and

through tlie proper departments, has determined that his

continuing to reside here shall depend, lie lias not, there-

fore, been deprived of life, liberty or jDroperty, without

due process of law ; and the provisions of the Constitution,

securing the right of trial by jury, and prohibiting unrea-

sonable searches and seizures, and cruel and unusual pun-

ishments, have no application."

POIi\TlS Ai\D AUTHORITIES.
I.

In the absence of a special request for a finding on a

material issue in a case it is not error for the Court to

fail to make such finding.

Kellogg V. Bissantz, 51 Kan. 418;

Bradbury v. Bedbury, 31 ]Minn. 163;

Noland v. Bull, 24 Ore. 983, 33 Pac. 983

;

Tatum et al. v. Massie, 24 Ore. 140, 44 Pac. 494

;

Washington I\ock-I*laster Co. v. Johnson, 10 Wash.

445, 39 Pac. 115;

Carter v. Bountree, 109 N. C. 29

;

Dutertre v. Shallenberger, 21 Nev. 507, 34 Pac. 449

;

Kemington v. Price, 13 AVash. 76, 42 Pac. 527;

Bank of California v. Dyer, 14 Wash. 279, 44 Pac.

534.

II.

And a party who makes no request of the trial court

to find certain facts cannot review the Court's adverse

findings on those facts on the ground that they are against

the weight of the evidence when there is evidence to sup-

port them.
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Crouch Y. Moll, 55 Hun. 603;

Wellancl v. Williams, 21 Nev. 230, 29 Pac. 403

;

Eakin v. McCraith, 2 Wash. Ter. 112, 3 Pac. 838;

Barry v. Schmidt, 57 Wis. 172, 15 N. W. 24.

III.

The Appellate Court will not entertain the objection

that no finding of facts was entered of record by the

Court unless the omission was made a ground of objection

at the trial below.

Kruck V. Prine, 27 Iowa 570

;

Schmeltz v. Schmeltz, 52 loAva 512

;

Dutertre v. Shallenberger, 21 Nev. 507, 34 Pac. 449

;

Remington v. Price, 13 Wash. 76, 42 Pac. 527;

Washington Rock-Plaster Co. v. Johnson, 10 Wash.

445, 39 Pac. 115

;

Noland y. Bull, 24 Ore. 983, 33 Pac. 983

;

Tatum et al. y. Massie, 24 Ore. 140, 44 Pac. 494;

Bank of California y. Dyer, 14 Wash. 279; 44 Pac.

534.

IV.

An objection that the Court erred in rendering judg-

ment without finding the facts in issue cannot be raised

for the first time on appeal.

Remington y. Price, 13 Wash. 76, 42 Pac. 527;

Washington Rock-Plaster Co. y. Johnson, 10 Wash.

445, 39 Pac. 115;

Bank of California y. Dyer, 14 Wash. 279, 44 Pac.

534.

V.

In the case of Railroad Company y. Lindsay, haYing

particular reference to the 32d section of the Judiciary
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Act of 1789, the Court, speaking through Swayne, J., say,

in 4 Wallace, page 656: *^It does not appear that any of

the evidence offered by the plaintiffs in the court below

was objected to by the defendant, nor does it appear that

any exception was taken when the court announced its

findings or subsequently when judgment was entered. It

was in the power of the court to permit the petition to

be amended, and proper amendments would doubtless

have been made if the objection had been stated. It is

presented for the first time in this Court. Under these

circumstances it must be held to have been waived by the

plaintiffs in error in the court below, and they are con-

cluded by that waiver in this Court.'^

We also direct the Court's attention to the fact that

Chinese deportation proceedings are anomalous and of a

summary nature, and, such being the case, we think we

are correct in assuming that Congress did not intend to

surround them with burdensome detail of practice and

technicalities such as might apply in ordinary cases.

It is to be further noted that if the contentions of

appellant's counsel as set forth in his brief were to prevail

the result would be to disturb and overthrow the practice

which has long obtained in proceedings in the nature of

the case at bar.

ASSIGIViflEIVT^ OF ERROR 3, 4 A]\D 5
COi^lSIDERED TOGETHER.

These assignments attack the judgment upon the

ground of insufficiency of the evidence and that it is con-

trary to law.

Counsel for appellant has not undertaken to argue on
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any of the propositions referred to in the last three assign-

ments of error, and inasmuch as the record of the evidence

is short the Appellate Court will undoubtedly examine

the whole of it to ascertain therefrom whether or not the

conclusion reached by the lower Court be correct, and we

believe we are justified in asserting that it appears con-

clusively tliat tlie judgment of the lower Court is correct

for the stronger reason, beyond the insufficienc}^ of the

testimony, that the Chinese witnesses are not corroborated

by any white witness of credit.

I.

The right of one to enter by reason of having been

born in the United States, where he left when he was

three years old, and remained away for sixteen years, is

not established upon the testimony of Chinese persons,

unless it is corroborated by some white witnesses or by

facts and circumstances.

In re Louis You (1899), 97 Fed. Rep. 580.

Nor, in such a case, will the judgment of the court

below refusing admission be disturbed where his claim

was supported solely by the positive, unimpeached testi-

mony of the supposed father, where there are circum-

stances in evidence tending to lessen the probability that

such testimony was true.

Quock Ting v. United States (1891), 140 U. S. 417.

See:

Gee Fook Sing v. United States (C. C. A. 1892),

49 Fed. Rep. 146;

Lem Hing Dun v. United States (C. C. A. 1892),

49 Fed. Rep. 148;
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Lee Ah Yin v. United States (C. C. A. 1902), 116

Fed. Rep. 614.

II.

The presumption is aj^ainst the chiini of a Chinese per-

son to enter or remain by reason of liaving been born in

the United States; and the evidence supporting the claim

must be clear and satisfactory, and as to its credibility

the trial court is vested with a wide discretion.

Lee Sing Far v. United States (C. C. A. 1899), 91

Fed. Rep. 834;

Woey Ho v. United States (C. C. A. 1901), 109 Fed.

Rep. 888

;

In re Jew AVong Loy (1898), 91 Fed. Rep. 240.

The evidence as a whole is conflicting, and the finding

of the loAver court amounts to the verdict of a juvj and

will not be disturbed unless some obvious error or mistake

is shown. Even if the testimony was not conflicting, the

court had a right to determine its weight and to decide

whether or not, from the whole evidence, the appellant

had the right to remain in the United States. No prin-

ciple is better settled than that neither juries nor judges

are bound by testimon}^ that tlie}^ do not believe. They

are not compelled to render verdicts or find as a fact in

obedience to such testimony, although it is uncontradicted.

The burden was upon the appellant to produce evidence

which would satisfy and convince the loAver (^lurt, and

when, as in this case, the evidence was not only conflict-

ing, but the admitted conduct of the appellant justified

the Court in finding that it showed evidence of conscious

guilt on his part and surreptitious effort to reach the
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town of Portland, the lower court was amply justified in

rendering its order and judgment of deportation.

Chew Hing v. United States, 133 Fed. 227

;

Lilienthal v. iMcCormick, 117 Fed. 89

;

Tom Hong y. United States, 193 U. S. 517

;

Quong Sue v. United States, 116 Fed. 316

;

United States v. Leung Sam, 114 Fed. 702;

United States v. Sing Lee, 125 Fed. 627

;

In re Jew Wong Loy, 91 Fed. 240

;

United States v. Lee Huen, 118 Fed. 442

;

Chin Bak Kan v. United States, 186 U. S. 193.

For the foregoing reasons it is respectfully submitted

that there has been no error shown on the part of the

lower Court, and that the judgment in such Court should

be affirmed.

Kespectfully submitted,

W. C. BRISTOL,

United States Attorney, Oregon.

JAMES COLE,

Assistant United States Attorney, Oregon.
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In the United States Circuit Court of Appeals^ Ninth

Circuit,

UTAH-NEVADA COMPANY (a Cor-

poration
)

,

Appellant,

vs. ) No. 1267.

JOSEPH R. DE LAMAR,

Respondent.

Statement of the Errors on Which Appellant Intends to Rely.

1. The Court below erred in denying appellant's mo-

tion to remand said cause, and in entering the order of

Julv 19, 1902, denvino^ said motion.

2. Said lower Court erred in exercising jurisdiction

over said cause.

PARTS OF THE RECORD WHICH APPELLANT
THINKS NECESSARY FOR THE CONSIDERA-

TION OF SAID ERRORS.

1. The original complaint in said cause, filed in the

Superior Court in and for the City and County of San

Francisco, State of California, upon February 12, 1903,

Tr., pp. 1 to 4.

2. Petition for removal of cause, pp. 4 to 9.

3. Order transferring cause, p. 10.

4. Notice of motion to remand cause, pp. 13, 14.
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5. Order denying motion to remand cause, p. 15.

6. Notice of motion that plaintiff replead, pp. 11, 12.

7. Bill in equity, pp. 16 to 80.

8. Decree, p. 96.

9. Petition for allowance of appeal, p. 127.

10. Assignment of errors, pp. 128-129.

11. Order allowing appeal, p. 180.

Dated this 8th day of November, 1905.

HOUX & BARRETT,

Solicitors for Appellant.

To the Clerk of said Circuit Court of Appeals, and to

Joseph R. De Lamar, Respondent, and his Solicitors,

E. S. Pillsbury, Esq., et al.

Received a copy of the within statement this 8th day

of Nov., 1905.

PILLSBURY, ]\MDISON & SUTRO,

Per W. T. B.

Attorneys for —

[Endorsed] : No. 1267. In the United States Circuit

Court of Appeals, Ninth Circuit. Utah-Nevada Com-

pany (a Corporation), Appellant, vs. Joseph R. De

Lamar, Respondent. Statement of Errors and Parts of

Record. Filed Nov. 9, 1905. F. D. Monckton, Clerk.



vs. Joseph R. Be Lamar,

In the United States Circuit Court of Appeals, for tlw Ninth

Circuit.

a .-i^- r *' «• .r r

UTAH-NEVADA COMPANY (a Cor-\

poration),

Appellant,

vs. ) No. 1267.

JOSEPH Pv. DE LAMAR,
Respondent.

Designation in Writing of Additional Parts of Record Which

Respondent Thinks JVIateria! and Objections by Respond-

ent to the Printing of Certain Papers Designated by the

Appellant.

To Frank D. Monckton, Esq., Clerk of the United States

Circuit Court of Appeals, for the NintJi Circuit.

Sir: First. Joseph R. De Lamar, the respondent in

the above-entitled action, hereby designates the follow-

ing additional parts of the record in the above-entitled

action which he thinks material for the consideration of

the errors on w^hich the appellant has stated that it

intends to rely

:

1. Answer to bill, pages 52 to 74 of the record.

2. Enrollment, pages 94 and 95 of the record.

3. Praecipe for transcript on appeal, page 133 of the

record.

4. Certificate to record on appeal, pages 134 and 135

of the record.
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Second. The respondent does not consent, and hereby

objects, to the printing of numbers '%'' '%'' '%'' ^'4/'

^^5" and "6,'' of the '^parts of the record which appellant

thinks necessary for the consideration of said errors/^

and being contained in the record herein, as the same

has been filed in your office, as follows, to wit:

No. "1"—pages 1 to 4 thereof;

No. "2'^—pages 4 to 9 thereof;

No. ^'3''—page 10 thereof;

No. "4"—pages 13 and 14 thereof;

No. ^^"—page 15 thereof;

No. "6"—pages 11 and 12 thereof;

and hereby requests you not to print said numbers "1,"

^%" '%'' '%'' ^^5'' and "6.''

The respondent bases his objection and makes this

request upon the ground that each and all of the said

numbers "1," '%'' '%'' ^%'' ^'5" and '^6" are not a part of

the record in the above-entitled cause.

Dated San Francisco, Cal., November 18th, 1905.

Yours very respectfully,

JOSEPH R. DE LAMAE,

Respondent.

PILLSBURY, MAOrSON & SUTRO,

Attorneys for Respondent.

[Endorsed] : No. 1267. U. S. Circuit Court of Appeals

for the Ninth Circuit. Utah-Nevada Company, Appel-

lant, vs. Joseph R. De Lamar, Respondent. Designation

in Writing of Additional Parts of Record which Re-
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spondent thinks Material and Objections by Respondent

to Printing of Certain Papers Designated by Appellant.

Filed Nov. 18, 1905. F. D. Monckton, Clerk.

Jn the Superior Court of the City and County of San Fran-

ciscOj State of California.

UTAH-NEVADA COMPANY (a Cor-

poration),

Plaintiff,

vs.

JOSEPH R. DE LAMAR,
Defendant.

Complaint.

Plaintiff complains of defendant, and alleges:

I.

That the Utah-Nevada Company is a corporation, or-

ganized and incorporated for the purpose, among other

things, of dealing in real property, including mining

claims, and operating, working and developing the same

and acquiring stock in other corporations and was such

corporation at all the times hereinafter mentioned.

11.

That on the 10th day of April, 1894, one Isaac E.

Blake was the owner of a contract for the purchase of

that certain mining claim and real property situated

in Lincoln county. State of Nevada, and more particu-

larly described as follows, to wit, the mining claims
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known as the "Monitor" and "Jim Crow" mining^ claims

in what is now known and described as "De Lamar,"

Lincoln county, Nevada. '

IIL

That while the said Blake was the owner of said con-

tract to purchase, and said contract had not expired and

was in full force and effect, said defendant, De Lamar,

agreed with said Blake, for a valuable consideration,

that together with said Blake, he would acquire, own,

work and operate for the purpose of abstracting miner-

als therefrom the said mining property, and to incorpor-

ate a corporation for the purposes of acquiring, owning,

working and operating said mining property and to fur-

nish the necessary capital for doing the same and after

the moneys, advanced by said defendant, had been re-

paid to him out of the proceeds of working and oper-

ating said mining property, to transfer to the said Blake

49% of said property and of the proceeds thereof, and

49% of the stock in said corporation.

IV.

That relying upon said agreement of said De Lamar,

said Blake went with said De Lamar from the State of

New York to the State of Nevada, in the year 1894, for

the purpose of carrying out and performing said agree-

ment with said De Lamar, and in said year, said De La-

mar, with assistance of said Blake, acquired the title to

said mining property and paid the purchase price there-

for, and commenced to work, operate and develop said

mining property.
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That thereafter, and prior to the date hereof, and be-

tween the said dates, said De Lamar received from the

proceeds of the said property, the purchase price

advanced and paid by him as aforesaid, together with

all the cost of developing and operating the said mining

property and in addition thereto, as plaintiff is informed

and believes and therefore alleges, the sum of seven

million dollars (17,000,000).

VI.

That prior to the date hereof, the said Blake, for a val-

uable consideration, assigned and transferred to the

Utah-Nevada Company all of his right, title and interest

in, to and under said contract and agreement with said

De Lamar, to the Utah-Nevada Company, the plaintiff

herein.

VII.

That said Blake and said Utah-Nevada Company have,

and each of them has, performed on his and its part all

the terms and conditions of said agreement with said

De Lamar, as aforesaid, to be performed by the said

Blake and the said company, but that said De Lamar

has not paid or delivered to the said Blake or the said

company, said 49% of the said property or 49% of the

proceeds of the said mining property or said 49% of the

stock in the said company so formed as aforesaid, or any

part thereof, except the sum of $7,363.44.

Wherefore, plaintiff prays judgment against the de-

fendant, De Lamar as follows

:
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For an accounting of the moneys and properties re-

ceived by the said I)e Lamar from the said mining com-

pany.

For judgment against said De Lamar for the sum of

P,422,636.0O.

For costs of suit.

For general relief.

HOUX & BARRETT,

Attys. for Plaintiff.

[Endorsed] : Filed Mar. 12, 1902. Albert B. Mahony,

Clerk. By H. H. St. Leger, Deputy Clerk.

State of California,

City and County of California,—ss.

Issac E. Blake, being first duly sworn, says : He is the

president of the plaintiff in the above-entitled action;

he has read the foregoing comphiint and knows the con-

tents thereof; the same is true of his owm knowledge,

except as to the matters which are herein stated on his

information or belief, and as to those matters he be-

lieves it to be true.

ISAAC E. BLAKE.

Subscribed and sworn to before me this 12th day of

March, 1902.

[Notary Seal] W. B. HARDING,
• Notary Public.
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In the Superior Court of the City and County of San Fran-

cisco, State of California.

UTAH-NEVADA COMPANY (a Cor-

poration),

Plaintiff,

I No. 79,980.
VS. >

'

Dept. No. 1.

JOSEPH R. DE LAMAR,

Defendant.

Petition for Removal of Cause.

To the Honorable the Siuperior Court of the City and

County of San Francisco, State of California:

The petition of Joseph R^ De Lamar, the defendant in

the above-entitled action, respectfully shows, and your

petitioner respectfully avers:

First. That your petitioner is the defendant above

named.

Second. That this action was commenced on the 12th

day of March, 1902, in the said Superior Court of the

City and County of San Francisco, State of California.

Third. That the summons, together w^ith a copy of the

complaint in said action, was served upon your peti-

tioner in the city of Los Angeles, in the county of Los

Angeles, State of California, on the 13th day of March,

1902, and not before.

Fourth. That under and by virtue of the laws of the

State of California and the rules of said Superior Court

your petitioner, as defendant in this action, always has
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been and is required to appear, answer and plead to the

complaint in said action within thirty days after the

service of the summons in said action, that is to say, on

or before the 12th day of April, 1902, and not before.

Fifth. That your petitioner has not yet in any man-

ner demurred, answered to, or pleaded in said action,

and that no issue of law or of fact has as yet been raised

or joined therein, and that the time allowed by law and

the rules of the said Superior Court of the City and

County of San Francisco for your petitioner to appear,

demur, answer or plead therein, has not expired and will

not expire until the said 12th day of April, 1902, and

that simultaneously with the filing of this petition your

petitioner has duly filed in said action and served upon

the attorneys for the plaintiff his demurrer in writing!

to the complaint herein. i

Sixth. That this suit always has been and is one of a

civil nature at law, of which the Circuit Courts of the

United States are given jurisdiction by the Act of Con-

gress of the United States entitled, "An Act to Correct

the Enrollment of an Act approved March 3d, 1887, en-

titled, ^An Act to Amend Sections One, Two, Three and

Ten of the Act to Determine the Jurisdiction of the Cir-

cuit Courts of the United States, and to Kegulate the

Eemoval of Causes from State Courts, and for other

purposes, approved March 3d, 1875,' " approved August

13th, 1888, and that this action is now pending in said

Superior Court of the City and County of San Francisco,

and that the matter in dispute therein exceeds, exclusive

of interest and costs, the sum or value and the sum and
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value of two thousand dollars, that is to say, the said

action is brought to recover the sum of |3,422,636, be-

sides costs.

Seventh. That the plaintiff herein was, at the time of

the commencement of this action, ever since continu-

ously has been, and now is, a corporation organized and

existing under the laws of the State of Iowa, and that

said plaintiff, at the time of the commencement of this

action was, ever since continuously has been, and now is,

a citizen and resident of the State of Iowa, and that

your petitioner, the defendant, was, at the time of the

commencement of this action, ever since continuously

has been, and now is, a citizen and resident of the city

of New York, in the State of New York, and that there

was, at the time of the commencement of this action,

ever since continuously has been, and now is, a contro-

versy therein between citizens of different states, to wit,

a controversy between your petitioner, the defendant

herein, a citizen of the State of New York, aud the plain-

tiff herein, a citizen of the 'State of Iowa.

Eighth. That there was, at the time of the coiu-

mencement of this action, ever since continuously has

been, and now is, a controversy therein which always

has been and now is wholly between citizens of different

states and which can be fully determined as between

them. That such controversy always has been, during

all of said last-mentioned times, and now is, wholly be-

tween the plaintiff*, a citizen and resident of the State of

Iowa, as aforesaid, and your petitioner, the defendant, a

citizen, resident and inhabitant of the State of New
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York, as aforesaid, and that the plaintiff and your peti-

tioner are the only parties to this action.

Ninth. That this petition is made and filed before

3^our petitioner ever has been or is required by the laws,

or by any law, of the State of California, or by the rules,

or by any rule, of said Superior Court of the city and

county of San Francisco, in which this suit is brought

and is pending, to appear or demur or answer or plead

to the declaration or complaint of the plaintiff herein,

and that your petitioner desires to remove the same

from said Superior Court to the Circuit Court of the

United States, for the Northern District of California,

and the Ninth Judicial Circuit, the same being the dis-

trict in which this suit always has been and now is pend-

ing, in pursuance of the provisions of the Act of the

Congress of the United States approved March 3d, 1887,

entitled, "An Act to Amend the Act of Congress ap-

proved March 3d, 1875, entitled ^An Act to Determine

the Jurisdiction of the Circuit Courts of the United

States, and to Regulate the Removal of Causes from

State Courts, and for Other Purposes,' and to Further

Regulate the Jurisdiction of Circuit Courts of the United

Stutes and for Other Purposes," and all Acts

explanatory and amendatory thereof, and to correct the

same, and particularly an Act approved August 13th,

1888, to correct the enrollment of said Act of March 3d,

1887; and that your petitioner is ready and willing to

'give all such good and sufficient surety as this Court

mav direct for its doin^ all such acts and thinus what-

soever required to be done by the provisions of said Acts
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of the Congress of the United States upon the removal

of a suit into a Court of the United States.

Tenth. That your petitioner has made and filed with

this petition, and hereby offers therewith, as good and

sufficient suretj^, according to the provisions of the said

Act of Congress, a bond made and executed by your

petitioner, as principal, and H. Wadsworth and Frank

B. King, as sureties, in the penal sum of one thousand

dollars, and conditioned that your petitioner shall enter

in the Circuit Court of the United States, for the said

Northern District of California, in the Ninth Circuit, on

the first day of the session next hereafter ensuing, a

copy of the record in this suit, and shall pay all costs

that may be awarded by the said Circuit Court, if the

said Court shall hold that this suit was improperly or

wrongfully removed thereto, and also for his there ap-

pearing and entering special bail in said suit, if special

bail were originally requisite therein.

Wherefore, your petitioner prays this Honorable

Court to accept this petition and said bond, and to

proceed no further herein, except to make an order of

removal, and to cause the record herein to be removed

into the said Circuit Court of the United States for said

Northern District of California, in the Ninth Circuit.

And your petitioner will ever pray, etc.

J. Rl. DE' LAMAR,

Petitioner.

E. SI PILLSBURY,

ALFRED SUTRO,

Attorneys for Petitioner.
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State of California,

City and County of San Fl'ancisco,—ss.

Joseph R De Lamar, being first duly sworn, deposes

and saj^s: That he is the defendant in the above-entitled

action; that he has read the foregoing petition in said

action and knows the contents thereof, and that the

same is true of his own knowledge, except as to the

matters which are therein stated on information or be-

lief, and as to those matters that he believes it to be

true.

J. E. DE LAMAR.

Subscribed and sworn to before me this 26th day of

.March, A. 1). 1902.

[iSeal] GEORGE F. UATTON,

Notary Public in and for the City and a)unty of San

Francisco, State* of California.

[Endorsed] : Filed Miiv, 2G, 1003. Albert B. Mahony,

Clerk. By A. Houston, Deputy Clerk.
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In the Superior Court of the City and County op San Fran-

cisco, State of California,

UTAH-NEVADA 00i:\fPANY (a Cor-

poration),

Plaintiff,

^g i
No. 79,980.

' Dept. No. 1.

JOSEPH n. DE LAMAE, \

Defendant.

Order Transferring Cause.

It appearing tliat the defendant in the above-entitled

action has filed his petition in due form therein, for

the removal of said cause to the Circuit Court of the

United States, for the Northern District of California,

in the Ninth Circuit, and has also filed a bond in due

form upon said removal in the sum of one thousand

dollars, with good and sufficient sureties, have been ap-

proved by this Court:

It is ordered that no further proceedings be taken in

said cause, and that the same be removed accordinc:lv.

Dated March 26, 1902.

J. M. SEAWELL,

Judge.

[Endorsed] : Filed Mar. 26, 1902. Albert B. Mahony,

Clerk. By A. Houston, Deputy Clerk.
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In the Circuit CouH of the United States, Ninth Circuit,

Northern District of California.

UTAH-NEVADA COMPANY (a Cor-

poration),

Plaintiff,

vs.

JOSEPH R. DE LAMARi,

\
Defendant.

Notice of Motion that Plaintiff Replead.

To the Above-named Plaintiff and to Its Attorneys,

Messrs. Houx & Barrett:

You will hereby please take notice that the defend-

ant in the above-entitled action will, on Monday, the

Tth day of April, 1902, at eleven o'clock, A. M. of said

day, at the opening- of the above-entitled court, or as

soon thereafter as counsel can be heard, move the Hon-

orable, the above-entitled Court, for an order compelling

the plaintiff to replead in said action by pleading in sep-

arate actions the matters at law and the matters in

equity which are now united in the complaint on file in

said action.

Said motion will be made upon the ground that in the

said complaint there are improperly united causes of

action for equitable relief with a cause of action for

legal relief, that is to say, a cause of action for an ac-

counting of money and property alleged to have been

received 'by the defendant with a cause of action to

recover from the defendant the sum of ^,422,r>36; and
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that said causes of action for equitable and legal relief

are improperly united and joined together in the said

complaint contrary to and in violation of the practice

and procedure of the above-entitled Court.

Said motion will be made upon this notice and upon

the papers and pleadings on file herein.

Dated San Francisco, April Tth, 1D02.

E. S. PILLSBURiY,

ALFRED SUTRO,

Attorneys for Defendant.

Good cause appearing therefor, it is hereby ordered

that the time for serving the foregoing notice be, and

the same is hereby shortened, and that said notice may

be served this Tth day of April, 190'2, upon the attor-

neys for the plaintiff in the above-entitled action at

any time before the opening of the above-entitled court

on said day.

Dated San Francisco, April Tth, 1902.

WM. W. MORROW,
Judge.

Received a copy of within notice admitted this Tth

day of April, 1902, at 10:50 A. M.

HOUX i& BARRETT,

Attvs. for Plff.

[Endorsed] : Filed April T, 1902. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk,
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In the Circuit Court of the TJnited States, Ninth Circuit,

Northern District of California.

Removed on Petition of Defendant from the Superior

Court in and for the City and County of San Fran-

cisco, State of California.

UTAH-NEVADA COMPANY (a Cor-

poration),

Plaintilf,

vs.

JOSEPH R. DE LAMAR,
Defendant.

Notice of Motion to Remind Cause.

To the Defendant Above Named and His Attorneys,

E. S. Pillsbury, Esq., and Alfred Sutro, Esq.:

The plaintiff above named objecting to the jurisdic-

tion of the above-entitled court over said cause, and

to the removal of said cause from the Superior Court

in and for the City and County of San Francisco, State

of California, hereby gives notice that said plaintiff

will, on Monday, the 26th day of May, 1902, at the hour

of 10 o'clock A. M. of that day, or as soon thereafter as

said plaintiff can be heard, move said Circuit Court in

the courtroom thereof in the Appraisers' Building,, cor-

ner Washington and Sansome streets, in the city and

countv of San Francisco, State of California, for an or-

der remanding said cause to the said Superior Court in

and for the City and County of San Francisco, upon the

grounds that the above-entitled Circuit Court has no
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jurisdiction over said cause and the parties thereto, and

that said cause was improperly and illegally removed

from said Superior Court to said Circuit Court for the

reason that the plaintiff above named is the sole plaintiff

in said cause and the defendant above named is the sole

defendant in the said cause, and each and both plain-

tiff and defendant are citizens of States other than the

State in which said cause was commenced and w^ere said

citizens at the time of the commencement of said ac-

tion, and that said plaintiff was not, at the time of the

commencement of said action, or at any time since, a

citizen of said State of California, and that the petition

of defendant above named, upon which said cause was

removed from said Superior Court to said Circuit Court^

does not state facts or matters or things sufficient to con-

stitute a cause for the removal of said action from said

State C^urt to said United States Court, nor any cause

for the removal of an action from the said State Court

to the United States Court provided for in the Acts of

Congress of the United States upon that subject.

Said motion will be made upon said petition of said

defendant and the pleadings, and this notice, in said

cause.

Dated this 22d day of M5ay, 1902.

HOUX & BARRiETT,

Attys. for Plaintiff.

rjood cause appearing therefor, it is hereby ordere<i

that the time for giving the above notice of the above

motion is hereby shortened to two days and said notice
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may be served on or before Friday, the 23d day of May,

1902. ,
i

MORROW,

Judge of said Court.

Receipt of a copy of the within motion and order

admitted this 23d day of May, 1902.

B. S. PILLSBURY,

ALFRED SUTRO,

Attorneys for Defendant.

[Endorsed] : Filed May 24, 1902. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to AAdt, the July term, A. D. 1902, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the City and County of San Francisco, on Saturday,

the 19th day of July, in the year of our Lord one

thousand nine hundred and two. Present: The

Honorable JAME8 H. BEATTY, District Judge,

District of Idaho, designated to hold and holding

said Circuit Court.
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UTAH-NEVADA COMPANY

vs. \ N!o. 13,220.

J. R. DE LAi\lAR.

Order Denying Motion to Remand Cause and Extending Time

to Recast Pleadings.

Plaintiff's motion to remand herein, heretofore heard

and submitted, having been fully considered, and the

oral opinion of the Court having been delivered, it is,

in accordance with said opinion ordered that said mo-

tion be, and hereby is, denied, and plaintiff is allowed

an exception to this ruling. Notice of the denial of

motion to remand being waived by plaintiff's attorney,

in open court, it is further ordered that plaintiff have

ten days from this date within which to recast its plead-

inirs herein.
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In the Circuit Court of the United States, Ninth Circuit, in

and for the Northern District of California,

Removed from the Superior Court in and for the City

and County of San Francisco, State of California,

on Petition of Defendant.

UTAH-NEVADA COMPANY (a Co:-

poration),

Complainant^

vs. ) No. 13,220A.

JOSEPH R. DE LAMAR,

Respondent.

Bill in Equity.

To the Honorable Judges of the Above-named Circuit

Court

:

The Utah-Nevada Company, above named, a corpora-

tion, and at the commencement of this action and ever

since, a citizen and resident of the State of Iowa, and

continuing to object to the jurisdiction of said Circuit

Court, bring this its bill against Joseph R. De Lamar,

above named, at the commencement of this action and

ever since, a citizen of the State of New York, and

thereupon your orator complains, shows and says:

That the complainant, Utah-Nevada Company, above

named, was, on the 27th day of March, 1894, and ever

since has been and still is a corporation, duly created

and existing under and by virtue of the laws of the

State of Iowa, with its principal place of business there-
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in, and organized and created for the purpose and ob-

ject, among other things, of establishing, maintaining,

operating and carrying on a general investment, loan,

construction and operating business within the States

and Territories of the United States, and to acquire,

maintain, deal in, dispose of pipes, mining interests and

properties, mineral lands and deposits, mills and mill

sites, water rights, and any other valuable mineral de-

posits and including properties of all kinds, real, per-

sonal and mixed, mining, milling and the reduction of

ores, and to deal in all kinds of stocks, and also to deal

in the stocks and bonds of other corporations, and to

have, possess and exercise all other powers usually in-

cident to such corporations, and among w^hich, to sue

and to be sued by its corporate name, to make con-

tracts, acquire and transfer all kinds of property and

to do and perform all acts and every thing necessary

to accomplish and fully carry out the objects and pur-

poses of the corporation, and those that may be deemed

necessary in transaction of its business.

That the said Joseph R. De Lamar, was at the time of

the commencement of this action, and ever since has

been, and still is, a citizen of the State of New York.

That on or about the 23d day of January, A. D. 1894,

D. A. Reeves, Frank Wilson, A. W. Ellis and W. C.

Parian, were the owners and in possession and working

and developing those certain mining claims situated and

being in Ferguson Alining District, County of Lincoln,

and State of Nevada, and commonly known and desig-

nated as the ^'Monitor," the ^'Monitor No. 2," the ^^Mon-
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itor Dump," the "Princess," the segreg'ated west half of

the "Cliff," an undivided three-fourths of the "Million-

aire" and an undivided seven-eighths of the "Lucky

Bar" ; that while said Reeves, Wilson, Ellis and Parian

were the owners, and in possession, and working said min-

ing claims, they and each of them entered into a written

agreement w ith one Samuel T. Godbe, then a citizen and

resident of the then Territory, now State, of Utah,

wherein and w^hereby said Reeves, Wilson, Ellis and

Parian agreed, for a valuable consideration set forth

in said written agreement, to sell and convey to said

Godbe, and said Godbe agreed therein to buy from them,

the claims hereinbefore mentioned, upon either of the

following terms and conditions as said Godbe might

elect, to wit. First: On the payment in cash, by said

Godbe, and said Godbe agreed therein to buy from them

said 3d day of January, 1894; or. Second: On the pay-

ment of 1200,000.00 of w^hich amount, |40,000.00 was to

be paid within 30 days from said last-named date, and

the remainder in three equal payments in six, eighi and

ten (6-8-10) months, respectively, at the banking-house

of Wells, Fargo Co., in Salt Lake City, Utah; said Godbe

to pipe in water to the vicinity of said mining claims

and there to erect, on some suitable site, contiguous

to said mines, a quartz-mill of 40 stamps, of a pattern

suitable and best adapted to the workings of the ores

of said claims, said mill to be contracted for at the low-

est possible cash price consistent with first-class con-

struction and w^orkmanship, and Godbe to acquire title
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to the water which might be brought in, and said water

to be conveyed to said mines in a substantial iron pipe;

in the event that pumping engines should be needed for

said water supply, the same to be of first grade and

quality in every respect, and said water and mill-plants,

when completed, should be first-class in every respect,

and to cost not less than $50,000.00 nor more than f80,-

000.00, the said mines and said plants, when completed,

to be operated and controlled by said Godbe in an econ-

omical manner; should said Godbe fail to make either

of said payments, when the same became due, he should

immediately forfeit to said Reeves, Wilson, Ellis and

Parian all payments which had ibeen made thereunder,

together with an undivided one-half interest in said

water and mill properties and in all improvements; said

Godbe to have immediate possession of said mining

claims on making said first payments and to have all

ore then extracted and in said mines, or which might

be lying on the dumps thereof; said Reeves, Ellis, Wil-

son and Parian to have free access to said mines and

mill until said final payments and the deeds passed as

provided in said agreement; said agreement, and each

and every condition thereof, to apply to and bind the

heirs, executors, administrators, representatives of all

parties thereto.

That on the 10th day of March, 1894, for a considera-

tion of $5,000.00, and by an instrument in writing speci-

fying the consideration therefor, said Reeves, Wilson,

Ellis and Parian extended the time for performing said

contract and making said payments, by said Godbe, for
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a period of 60 days, respectively, from the time men-

tioned in said agreement for said payment.

That on the 2Tth day of January, 1894, James Xes-

bitt, George Nes>bitt, Mrs. Julia McFadden, individually

and as administratrix of the estate of James McFadden,

deceased, and H. A. Cohen, were the owners and in pos>

session and working and developing that certain min-

ing claim situated in said Ferguson Mining District,

and commonly known and designated as the '^Jim Crow''

mine, and mining claim. That while said Xesbitts, Mc-

Faddens and Cohen were the owners, possessed and

working said ^'Jim Crow" mine, as aforesaid, they en-

tered into an agTeement in writing with said Godbe,

wherein and whereby they agreed to sell and con-

vev, and said Godbe aj2:reed to buv, the said ^'Jim

Crow" mine upon the following terms and conditions,

to wit: For the sum of $150,000.00, of w^hich amount

130,000.00 was to l>e paid at or before 30 days from said

last-named date, and the remainder in three equal

payments in six, eight and ten (6-8-10) months re-

spectively; said Godbe to pipe in water to the vicinity

of the said mining claim and there to erect, on

some suitable site, contiguous to said mines, a quartz-

mill of 10 stamps, of a pattern suitable and best

adapted to the workings of ^'Jim Crow" mine ore; said

mill to be contracted for at the lowest possible price

consistent with first-class construction and workman-

ship, and said Godbe to acquire the title to the water

brought in and the water conveyed in a substantial iron

pipe; and in the event that pumping engines are needed
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in the water supply, the same to be of first grade qual-

ity in every respect, said water and mill plants, Avhen

completed, to be first-class in every respect, and to cost

not less than |50,000,00 nor more than $80,000.00: said

mine and mill, when completed, to be operated and con-

trolled by said Godbe in an economical manner, and

from the product thereof, said balance of $120,000.00 to

be paid in said periods of six, eight and ten (6-8-10)

months, as aforesaid, or otherwise, and sooner if said

Godbe so elected: said Godbe to have immediate posses-

sion of said mines upon making said first payment and to

take all ore which might be in said mine or lying in the

dumps, thereof, and to pay the lessee, then in posses-

sion, a reasonable price for the extraction of the same

and work to April 22d, 1894; the deed to said mine to

be placed in escrow with parties as might be hereafter

agreed upon; should ^aid Godbe fail to make either of

said payments, when due, he should immediately forfeit

all payments made under said agreement, together with

an undivided one-half interest in said water and mill

properties; each and every conditicm of said agreement

to apply to and bind the heirs, administrators, executors

and representatives of all the parties to said agreement.

That on the 10th day of March, 1894, the said Nes-

bitts, McFaddens and Cohen, for a valuable considera-

tion, named in the writing evidencing^ the extension

of time, and by an instrument in writing, extending

the time of making the payments, in said last-named

agreement, 60 days respectively, from and after the
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time fixed in said agreement for their payments, re-

spectively.

That immediately after said Godbe had obtained said

extension of time upon each of said agreements, for the

sale and purchase of said mining properties, he pro-

ceeded from the State of Nevada, where said agree-

ments and said writings extending the time were exe-

cuted and made to the city of New York, State of New

York, and on the 27th day of March, 1894, in said city

of New York, sold, transferred and assigned, for a valu-

able consideration and by instruments in writing, said

agreements to sell and purchase said properties and

said writings giving extension of time, and each of

them, to one Isaac E. Blake, who was then in the city

of New York, State of New York, and delivered to said

Blake the report of an expert mining engineer upon

said properties, and said Blake from thence was and re-

mained the owmer and holder of said agreements to sell

and purchase, and said extension of time, and each of

them, subject to the agreement between said Blake and

said De Lamar, hereinafter set forth, from and after

the same was made by said De Lamar and said Blake.

That immediately after said agreements to sell and

purchase were sold, transferred and assigned to said

Blake, as aforesaid, he, the said Blake, applied in said

city of New York, to one 0. 0. Dodge, to furnish and

advance the money necessary to perform on the part of

the buyer each of said agreements to sell and purchase,

and to plant and work each of said properties; that
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said Dodge there and then offered to said Blake to asso-

ciate himself with said Blake in acquiring the legal

title to said properties for the purpose of extracting

the mineral therefrom, and working the said mines, and

to furnish and advance said money necessary therefor,

and to immediately send his, the said Dodge's, mining

expert to examine the said properties, for the considera-

tion and upon the terms made by said Blake with said

De Lamar hereinafter mentioned, except that said

Blake should have 50 per cent, instead of forty-nine per

cent of the profits and of the stock issued for said prop-

erty and of the profits as hereinafter mentioned.

That complainant is informed and believes and there-

fore alleges , that on or about the 6th day of April, 1894,

and while said Blake was considering said offer from

said Dodge, he, the said Blake, in the city of New York,

State of New York, informed said De Lamar of said

Blake's owning and holding said agreements to sell and

purchase and of said offer by said Dodge, and of the

great value of the said properties, and thereupon, in

said city of New York, said Blake and said De Lamar

made and entered into the following agreement, to wit:

Said Blake, in consideration of the premises and the

covenants and consideration to be kept and performed

by said De Lamar, hereinafter mentioned, agreed with

said De Lamar to terminate all negotiations with said

Dodge and all other persons except said De Lamar in

reference to said properties and to associate with said

De Lamar and assist the latter in obtaining the legal

title to said properties as security to the latter, for the
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money to be advanced hereinafter mentioned, and for

the purpose of working and extracting the mineral

therefrom, and of planting, working and developing the

same, and of transferring the same to a corporation,

for the purpose of possessing and w^orking said prop'-

erties for the purpose of extracting the mineral there-

from, and to use and contribute said agreements to sell

and purchase, and each of them, toward said enterprise,

and to obtain transportation for himself and said De
Lamar from said city of New York to Milford, Nevada,

and return, and to go to said mines with said De Lamar,

and show the same and said expert's report to the said

De Lamar, and to assist him in examining said prop-

erties and in acquiring the legal title to said properties

and the possession thereof, for the purpose of said en-

terprise, as aforesaid, and to allow said D^ Lamar to

have the title, possession, control and products of said

properties, and work the same, as security for the

money advanced and furnished by him in carrying out

said enterprise.

And said De Lamar, on or about said 6th day of April,

1894, in consideration of said Blake's said agreement

with said De Lamar, and the premises, agreed w4th

said Blake to go personally with said Blake and exam-

ine the said properties, and to associate himself with the

said Blake in acquiring the legal title to said properties

for the purpose of working and extracting the mineral

therefrom, and to furnish and advance the money nec-

essary to acquire the legal title to said properties for

the purposes aforesaid and to plant and work said prop-
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erties, provided said properties were of sufficient value

to justify and secure him in furnishing- and advancing

said monevs, and that he did furnish and advance said

mone}^ and that he should receive and hold the legal

title, possession and control of said properties and prod-

ucts and profits thereof, and the stock, and dividends

thereon, issued for the said properties in the event that

said properties were conveyed to a corporation as afore-

said, as security for said moneys, until the said moneys

were repaid to him, and work said properties, and fur-

ther agreed that so soon as the profits of said i)roperties

should be sufficient to have repaid said De Lamar the

said money furnished and advanced by him as afore-

said, then he. the said De Lamar, would turn over and

deliver to saJd Blake 49 per cent of the total capital

stock of the corporation to which said properties should

be transferred, as aforesaid, and the dividends accruing

on said 49 per cent from the time of said repayment,

and that he, the said De Lamar, would pay and deliver

to said Blake 49 per cent of the net profits from said

properties accruing after said De Lamar had been re-

paid the moneys advanced and furnished by him as

aforesaid, in whatever form said net profits were re-

ceived by said De Lamar.

That the sum of |120,000.00', or thereabouts, was a

sufficient amount of money to make the first payments

mentioned in said agreement to sell and purchase and to

erect the said mill and obtain said water and cause

said properties to produce profitable results from the

workings and developments thereof, and that at the
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time of said offer, and of the agreement with said De
Lamar, hereinbefore set forth, there was ore upon the

dumps and in sight in said mines described in said

agreements, of the value of |900,000.00 over and above

the cost of making said payments and erecting said

mill and obtaining said water and working and develop-

ing said properties which were then of more than suffi-

cient value to justify and secure the moneys to be fur-

nished and advanced as aforesaid, and contained a

large body of gold-bearing ore running from $50.00 to

I12O.0O per ton, all of which was known to said De

Lamar at the time he received the legal title to said

properties hereinafter mentioned.

That immediately after said De Lamar had made said

agreement with said Blake, and on or about the 10th

day of April, 1894, said Blake, relying upon said agree-

ment of said De Lamar, terminated all negotiations

with said Dodge and all other persons except said De

Lamar in reference to said properties, and obtained

railroad transportation for himself and said De Lamar

from said city of New York, to Chicago, State of Illinois,

and from thence to said town or city of Milford, State

of Nevada, and said Blake and said De Lamar there-

upon and upon said transportation, proceeded together,

from said State of New York to said mines and arrived

there on or about the 18th day of April, 1894, prior to

the time for making said first payments and said Blake

there and then showed said report and said mines to

said De Lamar and the latter and said Blake there and

then examined the said mines and there and then the
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said De Lamar found the same to be of sufficient value

to justify and secure the moneys to be furnished and

advanced as aforesaid, and of a much greater value.

That at the time the said extension of time for the

making of said payments on said agreements were

made, the sellers in said agreements, and each of them

respectively claimed to have a good and merchantable

title to the properties named in each of said agreements

respectively, and the said titles were, at that time,

good and merchantable, and free from litigation, but

that between said 10th day of March, 1894, and the

18th day of April, 1894, an action had been commenced,

in a court of record and being a court of general juris-

diction and of jurisdiction over the title to said proper-

ties, and over the judicial district in which said prop-

erties were located, affecting the title to all of said

properties, and relating to the exact location of the

apex of the lode or vein, bearing the rich mineral ore

hereinafter mentioned, and dissensions and unfriendly

relations had arisen and existed among the parties

thereto, and said sellers; that on said 18th day of April,

1894, and up to the time said properties were conveyed

to said De Lamar, said last-named action was still pend-

ing and undetermined and the sellers, in each of said

agreements, could not, nor could any of them, give or

convey a good and merchantable title to the properties

named in said agreements respectively, or either of

them. That by reason of the last-named suit and said

defect of title and said dissension, and on or about the

22d day of April, 1894, said Blake and said De Lamar,



34 Utah-Nevada Company

in pursuance to and under said agreement with each

other, were able to and they did obtain a conveyance

to said De Lamar of the legal title of said properties

named in said agreement with said Reeves, Wilson, Ellis

and Parian for the sum of $90,000.00 or thereabouts,

and the legal title of the said "Jim Crow'^ mine and

mining claim for the sum of about $50,000.00 and the

legal title to said properties and each of them were

then and there taken in the name of said De Lamar and

conveyed to him as security as aforesaid, and he there

aaid then furnished and advanced the money therefor

and he took possession of the same and commenced

working and operating and developing the same as

aforesaid, during the month of April, 1894, and con-

tinued to do so until the said properties were trans-

ferred to the De Lamar's Nevada Gold Mining Company,

hereinafter mentioned; that upon information and be-

lief some time during the latter part of the 3^ear 1894,

or the first part of the year 1895, said De Lamar or-

ganized and created a corporation in the State of New

Jersey under and by virtue of the laws thereof, and

under the name of De Lamar's Nevada Gold Alining

Company, and that on or about said last-named date,

said De Lamar transferred the said properties to said

last-named corporation, and the latter, in consideration

therefor, issued to said De Lamar all the shares of the

capital stock of said last-named corporation, except a

few shares, the exact number of which few shares is

unknown to complainant, and the last-named corpora-

tion ever since has been and still is in possession of.
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working, operating and developing said properties, or

was a short time ago, and said De Lamar has ever since

held and now holds the said stock and dividends there-

on.

Upon information and belief, that subsequent to the

said acquiring of said properties, but the exact date

thereof is unknown to complainant, said De Lamar re-

ceived from the net profits of said property, and the

dividends upon said stock, sufficient money, and there

was repaid to him out of said profits and dividends, so

received by him, the amount of money furnished and ad-

vanced by him in acquiring, planting, working, operat-

ing and improving said properties as aforesaid, that said

complainant does not know the exact amount of the

products, issues and profits of said properties and the

dividends on said stock since the same were taken pos-

session of by said De Lamar, as aforesaid, but the com-

plainant is informed and believes, and therefore charges,

that said De Lamar has stated and complainant says,

that said De Lamar has taken from said properties,

since he took possession thereof, as aforesaid, and the

commencement of this action, the sum of $13,000,000.00.

That complainant does not know the exact portion

of said $13,000,000 that were and are profits, and the

amount of said dividends, but complainant is informed

and believes and therefore charges, that about $10,000,-

000.00 of said $13,000,000.00 were and are net profits and

dividends upon the said stock issued to and held by

said De Lamar.

That said Blake has not, nor has complainant, re-
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ceived any of the products, issues or profits of said

properties, or any part thereof, or said 49 per cent, and

the dividends thereon, or any part thereof, of the stock

of said De Laniards Nevada Gold Mining Company, ex-

cept that in equity said De Lamar should be credited

with the sum of $7,363.44.

That said Blake has duly performed all the condi-

tions on his part to be performed of said agreement

with said De Lamar, and did use and contribute each of

said agreements to sell and purchase towards said en-

terprise, and in acquiring said legal titles as aforesaid.

That said De Lamar has not turned over or delivered

to said Blake or this complainant or at all said 49 per

cent of said stock and the said dividends thereon and

of said profits or any part thereof except said $7,363.44,

but has failed and refused and still fails and refuses

to do so.

That said Isaac E. Blake, prior to the commencement

of this action, and for a valuable consideration, as-

signed and transferred to the complainant herein, the

Utah-Nevada Company, all his right, title and interest

in and to the said agTeement with said De Lamar and

his claim against said De Lamar, growing out of and

arising from his said agreement with said De Lamar,

and to said 49 per cent of said stock and said dividends

and said profits and every part thereof.

That upon information and belief, soon after said

De Lamar was repaid the moneys furnished and ad-

vanced by him as aforesaid, he departed from the United

States and remained absent therefrom for a period of
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more than two years between his said departure and

the commencement of this action, and that ait the time

he received said repayment he was absent from the

State of California and ever since has been absent from

said State except for a period of about three months.

Wherefore, this complainant prays:

First. That your Honors require and command the

said Joseph I\. De Lamar to plead herein, within the time

required by the rules of this Court and then and there

to answer all and singular the matters aforesaid, but

not under oath, answer under oath being hereby ex-

pressly waived, and to stand and abide by and sustain

such direction and decrees as this Honorable Court may

order and decree.

Second. For the discovery of the number of shares

of the capital stock of said De Lamar's Nevada Gold

Mining Company, issued to and received by said De

Lamar in consideration of the transfer of said prop-

erties to said mining company as aforesaid, and the

amount of said net profits over the money furnished by

said De Lamar as aforesaid, and the amount of divi-

dends received on said stock by said De Lamar, and the

fimount of dividends which should have been or be de-

clared on said stock.

Third. For an accounting from said De Lamar in

said matters.

Fourth. For a decree that complainant is the owner

of and entitled to the possession of 49 per cent of said

stock issued to said De Lamar as aforesaid, and that

said De Lamar holds said 49 per cent of said stock is-
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sued and received by him and the dividends thereon af-

ter said repaj^ment and said net profits as aforesaid, as

trustee and in trust for complainant.

Fifth. For such other and general relief as to this

Honorable Court may seem meet and agreeable to

equity.

HOUX & BARRETT,

Solicitors and Counsel for Complainant.

GEORGE E. BATES,

JAMES G. MAGUIRE,

HIRAM JOHNSON and

W. H. METSON,

Of Counsel.

State of California,

City and County of San Francisco,—ss.

Adam Andrew, being first duly sworn, deposes and

says: That he is the president of the Board of Directors

of the above-named Utah-Nevada Company, a corpora-

tion; that he has read the foregoing bill in equity and

knows the contents thereof; that the same is true of his

own knowledge, except as to those matters therein

stated upon information and belief and as to such mat-

ters he believes it to be true.

ADAM ANDREW.

Subscribed and sworn to before me this 17th day of

December, 1902.

[Seal] O. O. PRATT,

Notary Public in and for the City and County of San

Francisco, State of California.
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Received a copy of the vathin bill in equity this 17

day of Dec, 1902.

E. S. PILLS'BURY,

ALFRED SUTRO,

Attorneys for Respondent.

[Endorsed] : Filed Dec. 18, 1902. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of tlie United States, Ninth Circuit, in

and for the Northern District of California,

UTAH-NEiVADA COMPACNYi (a Cor^

poration),

Complainant,

vs. \ No. 13,220A.

JOSEPH R. DEi LA^lAiR,

Respondent.

Answer of Joseph R. De Lamar to the Bill of Complaint of

Utah-Nevada Company.

This respondent, now and at all times saving and

reserving unto himself all benefit and advantage of ex-

ception to the many errors, uncertainties, imperfections

and insufficiencies in the complainant's said bill of com-

plaint contained, for answer thereto, or to so much

and such parts thereof as this respondent is advised it

is material or necessary for him to make answer to,

answering, says:



40 Utah-Nevada Company

The respondent does not know, and has not been

informed, save by said bill of complaint, whether the

complainant Utah-Nevada Company, above named, was

on the 27th day of March, 1894, and ever since has been

and still is a corporation, duly created and existing un-

der and by virtue of the laws of the State of Iowa, with

its principal place of business therein, and organized

and created for the purpose and object, among other

things, of establishing, maintaining, operating and car-

rying on a general investment, loan, construction, and

operating business within the States and Territories of

the United States, and to acquire, maintain, deal in

and dispose of pipes, mining interests and properties,

mineral lands and deposits, mills and millsites, water

rights, and any other valuable mineral deposits, and

including properties of all kinds, real, personal, and

mixed, mining, milling and the reduction of ores, and

to deal in all kinds of stocks, and also to deal in the

stocks and bonds of other corporations, and to have,

possess and exercise all other powers usually incident

to such corporations, and among which to sue and to be

sued by its corpoi-ate name, to make contracts, acquire

and transfer all kinds of property and to do and per-

form all SiiCts and everything necessary to accomplish

and fully carry out the objects and purposes of the

corporation, and those that may be deemed necessary

in transaction of its business, as alleged in the said

bill of complaint, and he therefore leaves the complain-

ant to make such proof thereof as it may be ad\ised is

material and as it may be able to make.
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The respondent does not know, and has not been in-

formed, save by said bill of complaint, whether on or

about the 23d da}^ of January, A. D. 1894, D. A. Reeves,

Frank Wilson, A. W. Ellis and W. C. Parian, w^ere the

owners and in possession and working" and developing

those certain mining claims situated and being in Fer-

guson Mining District, county of Lincoln, and State of

Nevada, and commonly known and designated as the

Monitor, the Monitor Number 2, the Monitor Dump, the

Princess, the segregated w^est half of the Cliff, an un-

divided three-fourths of the Millionaire, and an undi-

vided seven-eighths of the Lucky Bar; that while said

Eeeves, Wilson, Ellis and Parian were the owners and

in possession and working said mining claims, they and

each of them entered into a written agreement with one

Samuel T. Godbe, then a citizen and resident of the

then Territory, now State, of Utah, wherein and where-

by said Eeeves, Wilson, Ellis and Parian agreed, for

a valuable consideration set forth in said written agree-

ment, to sell and convey to said Godbe, and said Godbe

agreed therein to buy from them, the claims hereinbe-

fore mentioned, upon either of the terms or conditions

as said Godbe might elect, to wit : First, on the payment

in cash, by said Godbe, of the sum of |158,3'33.33 with-

in 30 days from said 23d day of January, 1894, or sec-

ond, on the payment of 1200,000.00, of which amount,

$40,000.00 was to be paid within 30 days from said

last named date, and the remainder in three equal pay-

ments in six, eight and ten (0-8-10) months, respectively,

at the banking-house of Wells, Fargo Co., in Sfalt Lake
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City, Utah; said Godbe to pipe in water to the vicinity

of said mining claims and there to erect, on some suit-

able site, contiguous to said mines, a quartz-mill of

40-stamps, of a pattern suitable and best adapted to

the workings of the ores of said claims; said mill to be

contracted for at the lowest possible cash price con-

sistent with first-class construction and workmanship,

and Godbe to acquire title to the water which might

be brought in, and said water to be conveyed to said

mines in a substantial iron pipe; in the event that

pumping engines should be needed for said water supply,

the same to be of first grade and quality in every re-

spect, and said water and mill plants, when completed,

should be first-class in every respect, and to cost not

less than $50,000.00 nor more than |i80,000.00, the said

mines and said plants, when completed, to be operated

and controlled by said Godbe in an economical manner;

should said Godbe fail to make either of said payments,

Avhen the same became due, he should immediately for-

feit to said Eeeves, Wilson, Ellis and Parian all pay-

ments which had been made thereunder, together with

an undivided one-half interest in said ,water and mill

properties and in all improvements; said Godbe to have

immediate possession of said mining claims on making

said first payments and to have all ore then extracted

and in said mines, or which might be lying on the dumps

thereof; said Reeves, Ellis, Wilson and Parian to have

free access to said mines and mill until said final pay-

ments and the deeds passed as provided in said agree-

ment; said agreement, and each and every condition
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thereof, to apply to and bind the heirs, executors, ad-

ministrators, representatives of all parties thereto; as

alleged in said bill of complaint, and he therefore leaves

the complainant to make such proof thereof as it may

be advised is material, and as it may be able to make.

The respondent does not know and has not been in-

formed, save by said bill of complaint, whether on the

10th day of March, 1804, for a consideration of five

thousand dollars, and by an instrument in writing, speci-

fying the consideration therefor, said Reeves, Wilson,

Ellis and Parian extended the time for performing said

contract and making said payments by said Godbe for

a period of sixty days, respectively, from the time men-

tioned in said agreement for said payments, as alleged

in said bill of complaint, and he therefore leaves the

complainant to make such proof thereof as it may be

advised is material, and as it may be able to make.

The respondent does not know and has not been in-

formed, save by said bill of complaint, whether on the

27th day of January, 1894, James Nesbitt, George Nes-

bitt, Mrs. Julia McFadden, individually and as admin-

istratrix of the estate of James McFadden, deceased,

and H. A. Cohen, were the ow^ners and in possession and

working and developing that certain mining claim sit-

uated in said Ferguson Mining District, and commonly

known and designated as the Jim Grow Mine and Mininof

Claim; that while said Nesbitts, McFaddens and Cohen

were the owners, possessed and working said Jim Crow

mine, as aforesaid, they entered into an agreement in

writing with said Godbe, wherein and whereby they
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agreed to sell and convey, and said Godbe agreed to

buy, the said Jim Crow mine upon the following terms

and conditions, to wit, for the sum of §150,000.00, of

which amount $30,000,00 was to be paid at or before

30 days from said last named date, and the remainder

in three equal payments in six, eight and ten (6-8-10)

months, respectively; said Godbe to pipe in water to

the vicinity of the said mining claim and there to erect,

on some suitable site, contiguous to said mines, a quartz-

mill of 40-stamps, of a pattern suitable and best adap-

ted to the workings of Jim Crow mine ore; said mill

to be contracted for at the lowest possible price con-

sistent with first-class construction and workmanship,

and said Godbe to acquire the title to the water brought

in and the water conveyed in a substantial iron pipe;

and in the event that pumping engines are needed in the

water supply, the same to be of first gTade quality in

every respect, said water and mill plants, when com-

pleted, to be first-class in every respect, and to cost not

less than §50,000.00, nor more than |80,000.00; said

mine and mil], when completed, to be operated and con-

trolled by said Godbe in an economical manner, and

from the product thereof said balance of $120,000.00 to

be paid in said periods of six, eight and ten (6-8-10)

months, as aforesaid, or otherwise, and sooner if said

Godbe so elected; said Godbe to have immediate pos-

session of said mines upon making said first payment

and to tiike all ore which might be in said mine or

lying in the dumps thereof, and to pay the lessee, then

in possession, a reasonable price for the extraction of
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the same and work to April 22d, 1894; the deed of said

mine to be placed in escrow with parties as might be

hereafter agreed upon; should said Godbe fail to make

either of said payments, when due, he should immedi-

ately forfeit all payments made under said agreement,

together with an undivided one-half interest in said

water and mill properties; each and every condition of

said agreement to apply to and bind the heirs, ad-

ministrators, executors and representatives of all the

parties to said agTeement; as alleged in said bill of

complaint, and he therefore leaves the complainant to

make such proof thereof as it may be advised is mate-

rial, and as it ma}^ be able to make.

The respondent does not know and has not been in-

formed, save by said bill of complaint, whether on the

10th day of March, 1894, the said Nesbitts, McFaddens

and Cohen, for a valuable consideration, named in the

writing evidencing the extension of time, and by an in-

strument in writing, extending the time of making the

payments, in said last-named agreement, 60 days re-

spectively, from and after the time fixed in said agree-

ment for their payments, respectively, as alleged in said

bill of complaint, and he therefore leaves the com-

plainant to make such proof thereof as it may be advised

is material, and as it may be able to make.

The respondent does not know and has not been in-

formed, save by said bill of complaint, whether im-

mediately after said Godbe had obtained said extension

of time upon each of said agreements, for the sale and

purchase of said mining properties, he proceeded from
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the State of Nevada, where said agreements and said

writings extending the time were executed and made,

to the city of New York, State of New York, and on

the 2Tth day of March, 1894, in said city of New York,

sold, transferred and assigned, for a valuable consid-

eration and by instruments in writing, said agreements

to sell and purchase said properties and said writings

giving extension of time, and each of them, to one

Isaac E. Blake, who was then in the city of New York,

State of New York, and delivered to said Blake the

report of an expert mining engineer upon said proper-

ties, and said Blake from thence was and remained the

owner and holder of said agreements to sell and pur-

chase and said extensions of time, and each of them,

as alleged in said bill of complaint, and he therefore

leaves the complainant to make such proof thereof as

it may be advised is material, and as it maj be able to

make; and this respondent denies that said Blake had

any agTeement Avith this respondent as in said bill of

complaint alleged, subject to which it is in said bill

of complaint alleged that said Blake remained the

owner and holder, or owner or holder, of the agreements

to sell and purchase and extensions of time in said bill

of complaint referred to, from and after the alleged

agreement was made by respondent and said Blake, or

that said Blake had any agreement with this respond-

ent, as in said bill of complaint alleged; or that said

Blake had any agreement whatsoever, or at all, with

this respondent, or that any agreement whatsoever

was made between this respondent and said Blalve



V8. Joseph R. De Lamar. 47

relating to the said agreements to sell and pur-

chase, and the said extensions of time, or relating to

any of said agreements to sell and purchase, or to

any of said extensions of time, or to either or any of

them.

This respondent denies that on or about the 6th day

of April, 1894, the said Blake, in said bill of complaint

referred to, in the city of New York, State of New

York, informed respondent of Blake's owning and hold-

ing the agreements to sell and purchase, in said bill of

complaint referred to, and of the great value of the

properties in said bill of complaint referred to; or that

on or about the 6th day of April, 1894, or at any other

time, or at all, the said Blake, in the city of New York,

State of New York, or elsewhere, or otherwise, in-

formed respondent of said Blake's either owning or hold-

ing said agreements to sell and purchase, or either, or

any, of said agreements to sell, or to purchase; and this

respondent denies that thereupon, in said city of New

York, said Blake and this respondent made and en-

tered into the following agreement, to wit, said Blake,

in consideration of the premises in said bill of com-

plaint mentioned, and the covenants and considera-

tion to be kept and performed, by said respondent, as

in said bill of complaint mentioned, agreed with re-

spondent to associate with respondent and assist re-

spondent in obtaining the legal title to said properties

as security to respondent for the money to be advanced

in said bill of complaint mentioned, and for the purpose

of working and extracting the mineral therefrom, and
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of planting, working and developing the same, and of

transferring the same to a corporation for the purpose

of possessing and working said properties for the pur-

pose of extracting the mineral therefrom, and to use

and contribute said agreements to sell and purchase,

and each of them, towards said enterprise, and to ob-

tain transportation for himself and said respondent

from said city of Chicago to Milford, Nevada, and re-

turn, and to go to said mines with respondent and

show the same and the expert's report to respondent,

and to assist respondent in examining said properties

and in acquiring the legal title to said properties and

the possession thereof, for the purposes of said enter-

prise, and to allow said respondent to have the title,

possession and control and products of said properties,

and work the same, as security for the money advanced

and furnished by respondent in carrying out said enter-

prise; or that thereupon, or at any other time, or at

all, in said city of New York, or elsewhere, or otherwise,

said Blake and respondent ever made or entered into

the agreement in said bill of complaint alleged to have

been made and entered into, or that said Blake, in con-

sideration of the premises, or of any of the premises, in

said bill of complaint referred to, or of any other prem-

ises whatsoever, or at all, or of the covenants, or any

of them, or of any covenants whatsoever, or at all, or

of the consideration to be either kept or performed by

the respondent, or of any consideration whatsoever, or

at all, agreed with respondent either to associate with

respondent or to assist respondent in obtaining the legal
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or any title to the properties mentioned in the bill of

complaint, or to any of them, or to any properties what-

soever, or at all, either as security to respondent for

the money to be advanced by respondent in said bill

of complaint mentioned, or of any part of said money,

or otherwise, or at all, or for the purpose of either work-

ing or extracting" the mineral or anything else there-

from, or of planting or working or developing the same,

or any part thereof, or of transferring the same, or

any part thereof, to a corporation for the purpose of

either possessing or working said properties, or any of

them, for the purpose of extracting the mineral there-

from or for any other purpose whatsoever, or at all; or

either to use or contribute said agreements to sell and

purchase, or either, or any of said agreements, towards

said enterprise, or to obtain transportation for said

Blake and respondent, or for either of them, from New

York to Milford, Nevada, and return, or from New

York to Milford, Nevada, or return, or any other trans-

portation whatsoever, or at all, or to go to said mines,

or any of them, with respondent, or to show said mines,

or any of them, to respondent, or said expert's report,

to respondent, or to assist respondent in examining said

properties, or any of them, or to assist respondent in

acquiring the legal or any title to said properties, or

any of them, or to assist respondent in acquiring the

possession of said properties, or of any of them, either

for the purposes of said enterprise as in said bill of

complaint alleged, or any of said purposes, or for any

other purpose whatsoever, or otherwise, or at all, or



50 Utah-Nevada Company

to allow respondent to have either the title or the pos-

session or the control or the products, or any of the

products or product, of said properties, or of any of

them, or to work said properties, or any of them, either

as security for the money either to be advanced or fur-

nished by defendant in carrying out said enterprise, or

otherwise, or at all.

This respondent denies that on or about the 6th day

of April, 1894, this respondent, in consideration of the

alleged agTeement of the said Blake with the respondent

and of the premises recited in said bill of complaint,

agTeed with said Blake to go personally with said Blake

and examine the ijroperties mentioned in said bill of

complaint, and to associate himself with the said Blake

in acquu'ing the legal title to said properties, for the

purpose of working and extracting the mineral there-

from, and to furnish and advance the money necessary

to acquire the legal title to said properties for the pur-

poses in said bill of complaint mentioned, and to plant

and work said properties, provided said properties were

of sufficient value to justify and secure respondent in

furnishing and advancing said moneys, and that he did

furnish and advance said money; and that he should re-

ceive and hold the legal title, possession and control of

said properties and products and profits thereof, and

the stock and dividends thereon, issued for the said

properties in the event that said properties were con-

veyed to a corporation as in said bill of complaint al-

leged, as security for said moneys until the said moneys

were repaid to respondent, and work said properties;
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and further agreed that so soon as the profits of said

properties should be sufficient to have repaid respond-

ent the said moneys furnished and advanced by re-

spondent as in said bill of complaint alleged, then he,

the respondent, would turn over and deliver to said

Blake forty-nine per cent of the total capital stock of

the corporation to which said properties should be

transferred, as in said bill of complaint alleged, and the

dividends accruing on said forty-nine per cent from the

time of said repayment, and that said respondent would

pay and deliver to said Blake fort^^-nine per cent of the

net profits from said properties accruing after said re-

spondent had been repaid the moneys advanced and

furnished by him as aforesaid in whatever form said

net profits were received by respondent; or that on or

about the 6th day of April, 1894, or at any other time,

or at all, respondent, either in consideration of the al-

leged agreement of the said Blake with respondent, or

of any agTeement whatsoever, or at all, or of the, or any

of the, premises mentioned in the said bill of complaint,

or of any premises whatsoever, or at all, agreed with

said Blake to go personally, or otherwise, with said

Blake, or examine the said properties, or any of them,

or to associate himself with the said Blake in acquiring

the legal or any title to said property, or any part there-

of, or otherwise or at all to associate himself with

said Blake, either for the purpose of working or extract-

ing! the mineral or anything else from said properties,

or from any of them, or for any purpose whatsoever, or

to furnish or to advance the money necessary to ac-
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quire the legal or any title to said properties, or any of

them, or to furnish or to advance any money whatso-

ever, or at all, either for the or for any of the purposes,

or purpose, in said bill of complaint mentioned, or for

any purpose whatsoever, or at all; or to plant or to

work said properties, or any of them, provided said

properties, or any of them, were, or was, of sufficient

value, either to justify or to secure, respondent, either

in furnishing or advancing said moneys, or any moneys,

whatsoever, or at all, or that respondent did either

furnish or advance said moneys, or an}- moneys, or that

he should either receive or hold either the legal or any

title or possession or control of said properties, or of

any of them, or the products, or any part of the products,

or the profits, or any part of the profits thereof, or of

any part thereof, or the stock, or the dividends, or any

dividend thereon, issued for the said properties, or any

of them, in the event that said properties, or any of

them, were conveyed to a corporation as in said bill of

complaint alleged, or in any other event, whatsoever, or

at all, either as security for said moneys, or any of

them, until the said moneys, or any of them, were re-

paid to defendant, or as security otherwise, or at all,

or work said properties, or any of them, or further or

otherwise or at all agreed that so soon as the profits, or

any of them, of said properties, or any of them, should

be sufficient to have repaid respondent the said moneys,

or any part thereof, either furnished or advanced by re-

spondent, as in said bill of complaint alleged, or other-

wise, or at all, then he, the respondent, would either
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turn over or deliver to the said Blake forty-nine per

cent, or any per cent, of the total capital stock, or any

part of the capital stock, of the corporation, to which

said properties, or any of them, should be transferred,

as in said bill of complaint alleged, or of any corpora-

tion whatsoever, or at all, or the dividends accruing on

the forty-nine per cent mentioned in said bill of com-

plaint from the time of such repayment, or any part of

said dividends on said forty-nine per cent, or on any

per cent, or on any stock, either accruing from the time

of such repayment, or otherwise, or any dividend or

dividends w^hatsoever, or at all; or that respondent

would either pay or deliver to said Blake forty-nine

per cent, or any per cent, of the net profits, or any net

profits, from said properties, or from any of them, ac-

cruing after said respondent had been repaid the

moneys, or any of them, either advanced or furnished

by him as in said bill of complaint alleged, in w^hatever

form said net profits, or any of them, were received by

respondent, or otherwise, or any net profits whatsoever,

or at all.

This respondent denies that respondent had made

the agreement with said Blake set forth in said bill

of comi)laint, and denies that immediately after said

respondent had made said alleged agreement with said

Blake, and on or about the 10th day of April, 1894, said

Blake, relying upon the agreement in said bill of com-

plaint alleged to have been made by respondent, ob-

tained railroad transportation for himself and respond-

ent from New York to Chicago, State of Illinois, and
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from thence to said town or city of Milford, State of

Nevada, or from New York to said Chicago, or from

said Chicago to said town or city of Milford, or any

transportation whatsoever, or at all; and denies that

said Blake and respondent thereupon and upon said

transportation proceeded together from said State of

New York to said mines; and denies that said Blake

there and then showed said report and said mines to

respondent, or that said Blake either there or then

showed said report or said mines, or any of them, to

respondent; and denies that said Blake and respondent

there and then, or then or there, examined the said

mines, or any of them; and denies that respondent there

and then found the said mines to be of sufficient value

to justify and secure the moneys to be furnished and

advanced as in said bill of complaint alleged, and of a

much greater value, or that respondent either there

or then found the said mines, or any of them, to be of

sufficient value to justify the moneys to be either fur-

nished or advanced as in said bill of complaint alleged,

or of a much greater value.

This respondent does not know and has not been in-

formed, save by said bill of complaint, whether at the

time the extension of time, alleged in said bill of com-

plaint for the making of the payments mentioned in

said bill of complaint on the agi'eements alleged in said

bill of complaint, were made, and at the time said

agreements were assigned to said Blake, the sellers in

said agreements, and each of them, respectively,

claimed to, and did have, a good and merchantable title
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to the properties named in each of the said agreements,

respectively, and free from litigation, but that between

said 10th day of March, 1894, and the 18th day of April,

1894, an action was commenced by the sellers in one of

said agreements against the sellers in the other agree-

ment, and in a court of record and being a court of gen-

eral jurisdiction and of jurisdiction over the title to

said properties, and in the judicial district in which

said properties were located, concerning the exact lo-

cation of the apex of the lode or vein bearing rich min-

eral ore in adjacent claims of the properties in both

of said agreements, and dissensions and disagreements

had arisen and existed between the sellers in one of

said agreements and those of the other agreement; that

there were no party or parties to the last-named action

other than the sellers in said agreements, and that up

to the time the legal title to said properties was con-

veyed to respondent as in said bill of complaint stated

said last-named action was still pending and undeter-

mined, and said dissensions and disagreements still ex-

isted; that by reason of said last-named action the

sellers in each of said agreements could not separately

or independently of the sellers in the other agreement,

without the consent of said Blake, give or convey a good

and merchantable title to the properties named in said

agreements, respectively, or either of them, as alleged

in said bill of complaint, and he therefore leaves the

complainant to make such proof thereof as it may be

advised is material, and as it may be able to make.
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This respondent denies that by reason of the action

and the dissensions and disagreements in said bill of

complaint alleged on or about the 22d day of April, 1894,

said Blake and respondent, in pursuance of the agree-

ment in said bill of complaint alleged to have been made

with each other, were able to and did obtain a convers-

ance to respondent of the legal title to said properties

named in the agreement alleged to have been made with

said Eeeves, Wilson, Ellis and Parian for the sum of

$90,000, or thereabouts, and the legal title to the Jim

Crow Mine and Mining Claims for the sum of about

$50,000; or that by reason either of the action, or dis-

sensions, or any of them, or of the disagreements, or

any of them, alleged in the said bill of complaint, or

otherwise, on or about the 22d day of April, 1894, or

at any other time, or at all, said Blake and respondent,

in pursuance of the agreement in said bill of complaint

alleged to have been made with each other, or in pur-

suance of any other agreement, or otherwise, or at all,

were either able to, or did, obtain a conveyance to re-

spondent of the legal title of said properties, or of any

of them, named in the agreement in said bill of com-

plaint alleged to have been made with Reeves, Wilson,

Ellis and Parian, or of any other properties, or prop-

erty, either for the sum of $90,000, or thereabouts, or

for any sum whatsoever, or at all; or the legal title

either to the Jim Grow mine or mining claims, or to any

mine or mining claims, or any mining claim, for the

sum of $50,000, or for any other sum whatsoever, or at

all; and this respondent denies that the legal title to



vs. Joseph R. De Lamar. 57

the properties mentioned in said bill of complaint, and

each of them, was then and there taken in the name of

respondent and conveyed to him as security as in said

bill of complaint alleged, or that the legal title to the

or any of the properties mentioned in said bill of com-

plaint, or to any property, was either then or there

taken in the name of respondent, or conveyed to him,

as security, as in said bill of complaint alleged, or other-

wise; and this respondent denies that respondent there

and then furnished and advanced the money therefor

and took possession of the said properties and com-

menced working and operating and developing the same

as in said bill of complaint alleged during the month

of April, 1894, and continued to do so until the said

properties were transferred to the De Lamar's Nevada

Gold Mining Company, in said bill of complaint men-

tioned, or that respondent either then or there either

furnished or advanced the money therefor, or any

money whatsoever, or at all, or that he took possession

of the said properties, or any of them, or commenced

w^orking or operating or developing the same, or any of

them, during the month of April, 1894, or from said

month of April, 1894, continued either to work or oper-

ate or develop the said properties, or any of them, as

in said bill of complaint alleged.

This respondent denies that the De Lamar's Nevada

Gold Mining Company either in the latter part of the

year 1894, or in the first part of the year 1895, in con-

sideration of the transfer by respondent of the proper-

ties mentioned in the said bill of complaint to the said
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De Lamar's Nevada Gold Mining- Company, issued to re-

spondent all the shares of the capital stock of said De

Lamar's Gold Mining- Company except a few shares, and

denies that respondent has even since said time held

and retained the said stock, and the dividends thereon,

or that respondent has ever since said time, or other-

wise, or at all, either held or retained all of said stock,

or the dividends, or any of the dividends, thereon.

This respondent denies that subsequent to the ac-

quiring of said properties respondent received from

the net profits of said property and dividends upon said

stock sufficient money, and there was repaid to respond-

ent out of said profits and said dividends so alleged to

have been received by him the amount of money fur-

nished and advanced by respondent in acquiring, plant-

ing and working, operating and improving the proper-

ties as in said bill of complaint alleged, or that subse-

quent to the acquisition of said properties, or any of

them, or at any other time, or at all, respondent re-

ceived from the net, or any, profits of said property,

or any part thereof, and dividends on said stock, either

sufficient money, or that there was repaid to him out of

either the profits or the dividends, or of any part of

the profits or of any part of the dividends in the bill of

complaint alleged to have been received by him, the

amount of money either furnished or advanced by him

either in acquiring or planting or working or operating

or improving said properties, or any part thereof, as

in said bill of complaint alleged.
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This respondent denies that respondent has stated

that he, respondent, has taken from the properties men-

tioned in said bill of complaint, or any part thereof,

since he took possession thereof, as in said bill of com-

plaint alleged, and the commencement of this action, or

otherwise, or at all, the sum of thirteen million dollars,

or any sum whatsoever.

This respondent denies that the sum of ten million

dollars of the sum of thirteen million dollars in said

bill of complaint mentioned was, and is, or was, or is,

either net profits or dividends upon the stock in said

bill of complaint alleged to have been issued to and held

by, or issued to or held by, respondent.

This respondent denies that said Blake made the

agreement in said bill of complaint alleged to have been

made with respondent, and denies that the said Blake

has duly or at all performed either all or any of the

conditions by the said Blake to be performed of any

agreement what.soever, or at all, with respondent, and

denies that said Blake used and contributed the agree-

ments to sell and purchase in said bill of complaint al-

leged towards said enterprise, and in acquiring said

legal titles, as in said bill of complaint alleged, or that

said Blake either used or contributed said agreements

to sell and purchase, or any of said agreements to sell

and purchase, or any agreement whatsoever, or at all,

either towards said enterprise or in acquiring the legal

or any titles, or title, as in said bill of complaint al-

leged, or otherwise, or at all.
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This respondent does not know and has not been in-

formed, save by said bill of complaint, whether the said

Isaac E. Blake, prior to the commencement of this ac-

tion, and for a valuable consideration, assigned and

transferred to the complainant herein, the Utah-Kevada

Mining Company, all his right, title and interest in and

to the said alleged agreement with said respondent, and

his said alleged claim against said respondent, growing

out of or arising from his said alleged agreement with

respondent, and to said forty-nine per cent of said stock

and said dividends and said profits, and every part

thereof, as alleged in said bill of complaint, and he

therefore leaves the complainant to make such proof

thereof as it may be advised is material, and as it may

be able to make.

This respondent denies that soon after respondent

was repaid the moneys furnished and advanced by him

as in said bill of complaint alleged, he departed from

the United States, and that he has been absent from the

State of California ever since he received said repay-

ment, except for a period of about three months.

And this respondent further answering the said bill

of complaint, and as a further and second defense there-

to, avers that the complainant has a full, complete,

speedy and adequate remedy at law against respondent

for all causes of action stated, or attempted to be

stated, in complainant's said bill of complaint.

And this respondent further answering the said bill

of complaint, and as a further and third defense there-

to, avers and charges the fact to be that the complain-
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ant herein has been guilty of gross laches in prosecut-

ing its pretended rights, and that the complainant has

long acquiesced in the adverse rights asserted by the

respondent.

And this respondent further answering the said bill

of complaint, and as a further and fourth defense there-

to, avers that the cause of action in said bill of com-

plaint attempted to be stated is barred by the provisions

of subdivision 3 of section 338 of the Code of Civil Pro-

cedure of the State of California.

And this respondent further answering the said bill

of complaint, and as a further and fifth defense there-

to, avers that the cause of action in said amended com-

plaint attempted to be stated is barred by the provisions

of subdivision 1 of section 339 of the Code of Civil Pro-

cedure of the State of California.

And this respondent further answering the said bill

of complaint, and as a further and sixth defense there-

to, avers that the cause of action in said amended com-

plaint attempted to be stated is barred by the provisions

of section 361 of the Code of Civil Procedure of the

State of California.

Wherefore, this respondent having fully answered,

confessed, traversed and avoided or denied all the mat-

ters in the said bill of complaint material to be an-

swered according to his best knowledge and belief, hum-

bly prays this Honorable Court to enter its decree, that

the respondent be hence dismissed, with his reasonable

costs and charges in this behalf most wrongfully sus-

tained, and for such further and other relief in the



62 Utah-Nevada Company

premises as to this Honorable Ct)urt may seem meet and

in accordance with equity.

E. S. PILL/SBURY,

PILLSBUKY, MADISONi & SUTRO,

Attorneys for Respondent.

Northern District of California,

Sftate of California,

City and C^ounty of San Francisco,—ss.

E. S. Pillsbury, being first duly sworn, deposes and

says: That he is one of the attorneys for the respondent

in the above-entitled action; that the reason this affi-

davit is not made by the respondent but is made by af-

fiant is that the respondent is absent from the county

of San Mateo, State of California, where affiant resides,

and that the respondent is also absent from the city

and county of San Francisco, State of California, where

the other attorneys for the respondent reside; that the

respondent is in Europe; that affiant has read the fore-

going answer and that the same is true of his own knowl-

edge, except as to the matters which are therein stated

on information or belief, and as to those matters that

he believes it to be true.

E. S. PILLSBURY.

Subscribed and sworn to before me this 13th day of

July, A. D. 1903.

[Seal] ADELINE COPELAND,

Notary Public in and for the City and County of San

Francisco, State of California, 232 Ci'ocker Building.
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Service of within answer admitted this 13th day of

July, 19Q3.

HOUX & BAERETT,

Atty. for Plff.

[Endorsed] : Filed July 14th, 1903. Southard Hoff-

man. Clerk. By J. A. Schaertzer, Deputy Clerk.

In the Circuit Court of the TJmted States, Ninth Circuit,

Northern District of California,

UTAH-NEVADA COMPANY,

Complainant,

vs
* No. 13,220A.

JOSEPH E. DE LAMAR,

Defendant. I

Enrollment.

The complainant filed its bill of complaint herein on the

18th day of December, 1902, which is hereto annexed.

On the 16th day of January, 1903, a demurrer was filed

herein, which is hereto annexed.

On the 16th day of January, 1903, exceptions to bill for

impertinence were filed herein, which are hereto annexed.

On the 7th day of March, 1903, the master to whom the

exceptions to bill were duly referred, filed a report herein,

w hich is hereto annexed.

On the 14th day of March, 1903, complainant's excep-

tions to master's report were filed herein, which are hereto

annexed.
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On the 30 til da^^ of March, 1903, an order sustaining,

etc., demurrer and overruling, etc., exceptions to mas-

ter's report, ^ as made and entered herein, a copy of said

order is hereto annexed.

On the 17th day of April, 1903, an amendment to bill

was filed herein, whirh is hereto annexed.

On the 14th day of July, 1903, an answer was filed here-

in, which is hereto annexed.

On the 5tli day of October, 1903, a replication to answer

was filed herein, which is hereto annexed.

On the 13th day of October, 1903, a motion for leave

to file amended bill, etc., was filed herein, v.iiich is hereto

annexed.

On the 9th day of November, 1903, an order granting

motion for leave to fi]e amended bill was made and en-

tered herein, a copy of which is hereto annexed.

On the nth day of November, 1903, a second amend-

ment to bill was file<l herein, which is hereto annexed.

On the Tth day of December, 1903, an answer to second

amendment to bill was filed herein, which is hereto an-

nexed.

On the 4th day of January, 1904, a replication Avas filed

herein, Avhich is hereto annexed.

On the 19th day of February, 1904, a notice of motion

for an order dismissing bill was filed herein, which is here-

to annexed.
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On the 25th day of March, 1904, an order granting mo-

tion to dismiss and order dismissing bill, etc., was made

and entered herein, a copy of which is hereto annexed.

Thereafter a decree was signed, filed and entered herein,

in the words and figures as follows, viz

:

At a stated term, to wit, the March term, A. D. 1904, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Friday, the

25th day of March, in the year of our Lord one thou-

sand nine hundred and four. Present: The Honor-

able WILLIAM W. MOKROW, Circuit Judge.

UTAH-NEVADA COMPANY (a Corpo-
\

ration
)

,

Complainant,

vs. ) No. 13,220A.

JOSEPH R. DE LAMAR,
Defendant.

Decree.

The Court having ordered that this cause be dismissed

for failure on complainant's part to comply with the

sixty-ninth equity rule in the matter of taking testimony,

and tliat a decree be filed and entered herein accordingly,

with costs to defendant.
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Whereupon, on consideration thereof, it is ordered, ad-

judged and decreed that complainant's bill of complaint

herein and amendments thereto be and hereby are dis-

missed, and that defendant recover from complainant his

costs herein expended taxed at $59.90.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Filed and entered March 25, 1904.

Southard Hoffman, Clerk.

Jn the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

UTAH-NEVADA COMPANY (a Corpo-

ration
)

,

Complainant and Appellant.

No. 13,220A.
TS.

JOSEPH R. DE LAM.VR,

Respondent. /

Petition for Allowance of Appeal.

To the Judges of the United States Circuit Court of Ap-

peals, Ninth Judicial Circuit:

The Utah-Nevada Company, complainant and appellant

in the above-entitled cause, feeling itself aggrieved by the

rulings in said cause of the Circuit Court and the orders

and decrees made therein on the 25th day of March, 1904,1 7 7
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^^ herein and whereby, among other things, it was ordered

that complainant and appellant's motion for an order ex-

tending the time to take testimony in said cause be and

the same was denied, and wherein it w^as ordered, adjudged

and decreed that the said cause be and the same was dis-

missed, does hereby appeal to the United States Circuit

Oourt of Appeals, in and for the Ninth Judicial Circuit,

from said orders and decree of dismissal and petitions this

Court for an order allowing it, the said complainant and

appellant, to prosecute an appeal on the said final decree

of dismissal to said Circuit Court of Appeals under and

according to the laws of the United States in that behalf

made and provided and for the reasons stated in said com-

plainant and appellant's assignment of errors filed here-

with in said cause, and also that an order be made fixing

the amount of security which the complainant and appel-

lant shall give and furnish upon such appeal.

And your petitioner will ever pray, etc.

HOUX & BARRETT,

Solicitors for Complainant and Appellant.

[Endorsed] : Filed September 22, 1904. Southard

Hoffman, Clerk.
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In the Circuit Court of the United States^ Ninth Circuit,

in and for the Northern District of California.

IN EQUITY.

UTAH-NEVADA COMPANY (a Corpo-

ration),

Complainant and Appellant,

No. 13,220A.
vs.

JOSErH E. DE LAMAR,
Respondent.

Assignment of Errors.

Comes now tlio complainant and appellant above named

and files with its petition for the allowance of an appeal

herein the followin^i: assignment of errors, upon which it

will rely upon its said appeal from the decree of dismissal

made by this Honorable Court on the 25th day of March,

1904, in the above-entitled cause, to wit:

1. The above-entitled court erred in denying complain-

ant's motion to remand said cause to the State Court,

which said order denying said motion Avas entered on the

19th day of July, 1902.

2. The said court erred in entertaining and exercising

jurisdiction over said cause.

3. The said court erred in denying complainant and

appellant's motion for an order extending the time for

taking complainant and appellant's testimony in said
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cause, which said order denying- said motion was made

and entered on March the 25th, 1904.

4. The said court erred in sustaining the said De

Lamar's, respondent herein, objection to the questions

asked witness, Freudenthal, and to each of its orders sus-

taining said objections, respectively, made March 25th,

1904.

5. The said court erred in its order granting said De

Lamar's, respondent herein, motion to dismiss said cause

entered on March the 25th, 1904.

6. The said court erred in making and entering the

order and decree dismissing said cause entered on March

the 25th, 1904, and in entering a final decree therein in

favor of the said respondent for his costs against com-

plainant and appellant.

Wherefore, complainant and appellant prays a reversal

of said decree of dismissal and for an order remandinor

said cause to the State Court whence it came.

HOUX & BARRETT,

Solicitors for Complainant and Appellant.

[Endorsed] : Filed September 22, 1904. Southard

Hoffman, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

in and for the Northern District of California,

IN EQUITY.

UTAH-NEVADA COMPANY (a Corpo-

ration
)

,

Coinplainant and Appellant,

No. 13,220A.
vs.

JOSEPH R. DE LAMAR,

Respondent.

Order Allowing Appeal.

Upon motion of J. T. Houx, Esq., of counsel for com-

plainant and appellant, and on filing its petition for an

order allowing an appeal, tog'ether with its assignment of

errors,

It is ordered that an appeal be and is hereby allowed

to the United States Circuit Court of Appeals, for the

Ninth Judicial Circuit, from the final decree in said cause

dismissing said cause entered on the 25th day of March,

1904, upon the approval and filing of a bond hereby fixed

at the sum of three hundred dollars as security that said

complainant and appellant shall prosecute its said ap-

peal to effect and shall answer all damages and costs

upon said appeal, as provided by law.

Dated September 22d, 1904.

WM. W. MORROW,
Judge of said Court.

[Endorsed] : Filed September 22, 1904. Southard

Hoffman, Clerk.
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In the Circuit Court of the United States, Ninth Judicial

Circuity 'Northern District of California.

UTAH-NEVADA COMPANY, v

Complainant, I

^s-
( No. 13,220A.

JOSEPH R. DE LAMAR, \
f

I Defendant.

Praecipe for Transcript on Appeal.

To the Clerk of said Court:

Sir: Please prepare certified transcript of record upon

the appeal of the above-named complainant to the United

States Circuit Court of Appeals for the Ninth Circuit, in

tlie above-entitled cause, said transcript to consist of a

ti ue copy of th? record and proceedings in the above cause

from and incluiling the time of its institution on the

equity side of this court to this date, and to be preceded

by true copies cf the folloAving records and proceedings

from the caus(? between the same parties and numbered

13,220 viz.: Original complaint, filed March 12, 1902; peti-

tion for removal and order transferring cause, filed March

26, 1902, in Superior Court of San Francisco (and filed

in this court ^Farch 29, 1902) ; notice of motion that plain-

tiff replead, filed April 7, 1902; notice of motion to re-

mand filed May 24, 1902, and order denying motion to re-

mand, etc., entered July 19, 1902.

Dated November 6, 1905.

HOUX & BARRETT,

J. T. HOUX,

Solicitors for Complainant.
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[Endorsed] : Filed Xov. G, 1905. Southard Hofeman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States^ Ninth Judicial

Circuity Northern District of California,

UTAH-XEVADA COMPANY (a Corpo-

ration
)

,

Complainant,

vs. ) Xo. 13,220A.

JOSEPH R. DE LAMAR,

Defendant.

Certificate to Record on Appeal.

I, Southard Hoffman, Clerk of the Circuit Court of the

United States of America, of the Ninth Judicial Circuit,

in and for the Northern District of California, do hereby

certify the foregoing pages, numbered from 16 to 133, in-

clusive, to be a full, true and correct copy of the record

and proceedings in the above-entitled cause from and in-

cluding the time of its institution on the equity side of this

court to this date. I further certify pages numbered from

1 to 15, inclusive to be a full, true and correct copy of the

complaint filed March 12, 1902 ; the petition for removal

of cause and order transferring cause, filed March 26,

1902, in the Superior Court of the City and County of San

Francisco, State of California (said complaint, petition

for removal of cause and order transferring cause, being

filed in this court as a part of the record on removal upon

the 29th day of March, 1902) ; the notice of motion that



vs. Joseph R. Dc Lamar. "^^

plaintiff re-plead, filed April 7, 1002; the notice of motion

to remand, filed ^ilay 24, 1002, and the order denyino: mo-

tion to remand and statinp: the time to re-plead, made and

entered July 19, 1902, in the cause entitled Utah-Nevada

Company vs. J. R. Be Lamar, No. 13,220 in said Circuit

Court; that said complaint, petition for removal, order

1ransferrin<? cause, motion to re-plead, notice of motion to

remand and order denying motion to remand, etc., were

filed in said cause No. 13,220, at a time prior to the segre-

gation of the causes of action in said cause, and the filing

of an amended complaint at law in said cause No. 13,220,

and a bill in equity in this cause; and that said pages

liereto annexed numbered from 1 to and including 133.

constitute the transcript of the record upon the appeal of

1 lie complainant herein to the United States Circuit Court

of Appeals for the Ninth Circuit as directed by J. T.

Houx, Esq., solicitor for complainant, to be prepared—

a

copy of his praecipe in that behalf being a part of this

record.

I further certify that the cost of the foregoing tran-

script of re<}ord is |73.80 ; that said amount was paid by

J. T. Houx, Esq., one of the solicitors for the complain-

ant; and that the original citation issued in said cause

is hereto annexed.

In testimony whereof, I have hereunto set my hand and

affixed the seal of said Circuit Court, this 7th day of No-

vember, A. D. 1905.

[Seal] SOUTHARD HOFFMAN,
(lerk of United States Circuit Court, Ninth pJudicial Cir-

cuit, Northern District of California.
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[Endorsed] : No. 1267. United States Circuit Court
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pany, a Corporation, Appellant, vs. Joseph R. De Lamar,

Appellee. Transcript of Record. Upon Appeal from the

United Staters Circuit Court for the Northern District of

California.

Filed November 7, 1905.

F. D. MONCKTON,
Clerk.
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No. 1267.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

UTAH-NEVADA COMPANY,
A Corporation,

Appellantj[

VS.

JOSEPH R. DE LAMAR,
Respondent.

APPELLANT'S BRIEF.

STATEMENT OF THE CASE.

This cause was commenced in the Superior Court

in and for the City and County of San Francisco, State

of California, and removed to the Federal Circuit

Court upon respondent's petition therefor, as appears

in the title of the came in the hill in equity herein, upon

the ground of diverse citizenship (Tr. pp. q to i c;.) Ap-

pellant moved to remand the cause to the State Court

on the ground that the Federal Court had no jurisdic-

tion (Tr., pp. t8 to 20), which motion to remand was

denied (Tr., p. 26). After said removal respondent

moved the Court for an order that complainant replead

in said action by pleading in separate actions the mat-



ters at law and the matters in equity (Tr., pp. 16-17),

and appellant, in its bill thereafter filed, alleges that it

continues to object to the jurisdiction of the national^

Court (Tr., p. 22). The bill, in substance, alleges

that the respondent and one ISAAC. E. Blake

entered into a contract with each other for the

acquiring, holding and working; of some mining

claims therein named (upon which, it is alleged, said

Blake at the time of said contract owned and held a

contract to purchase from the then owners), and the

division of the proceeds of the working of said mines,

and the assignment by said Blake to said appellant of

all of said Blake's interest in and to said contract with

said De Lamar (Tr., pp. 22 to 39).

SPECIFICATION I.

Appellant specifies that the Circuit Court erred in

exercising jurisdiction over said suit because the same

was removed from the State Court to the Federal Court

upon the ground of diverse citizenship and the suit is

upon an assigned chose in action, and the record does

not contain an averment that the assignor and the re-

spondent are citizens of different States, nor does such

citizenship appear in the record, and the Circuit Court

therefore erred in denving appellant's motion to re-

mand said cause to the State Court (Tr., p. 21).

SPECIFICATION II.

Appellant specifies that the Circuit Court erred in

exercising jurisdiction over said suit.
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ARGUMENT.

Specification I. The suit is one removed from a

State Court (pp. 15 and 22), and is by the assignee

upon an assigned chose in action.

Utah-Nevada Co. vs. Joseph R. De Lamar, No.

1067 of this Court; 133 Fed. Rep., p. 113.

It is not averred in the bill nor in the petition for

removal, and the record does not show that the re-

spondent and the appellant's assi2:nor are citizens of

different States, and therefore the Circuit Court did

not have jurisdiction of said cause, and the Court erred

in denying appellant's motion to remand said cause

(Tr., p. 2t).

Utah-Nevada Co. vs. De Lamar, supra.

Section i of the Tudiciarv Act of 1887-8 (24

Stat. ^53; 2c; Stat. 434).

German etc. vs. Dormitzer, it6 Fed. 471.

THE CIRCUIT COURT ERRED IN EXERCIS-

ING JURISDICTION OVER THE CAUSE.

Independently of the Court's error in denying said

motion to remand, the Circuit Court had no jurisdic-

tion over the cause, even if the Bill in Equitv be con-

sidered as the commencement of a new and independent

suit in Equity in the Circuit Court, because there is no

averment, nor does it appear in the record that appel-

lant's said assignor and said respondent are citizens of

different States, nor that said suit might have been



brought by said assignor in said Circuit Court if ''no

assignment or transfer had been made."

Corbin vs. Co. of Black Hauk, lOi; U. S. 659,

26, 1 136, and decisions therein cited; 124

U. S. 666.

New Orleans vs. Benjamin, 153 U. S. 41 1-425;

38. 764.

Utah-Nevada Co. vs. De Lamar, 133 Fed. 113.

In the case of the Plant Investment Co. (appelalnt)

vs. The Jacksonville etc. Railway Co. et al. (respond-

ents), 152 U. S. 71 ; 38 Law Ed., at page 360, the suit

(commenced in the Circuit Court) was a bill

in equity upon an assigned chose in action by

the assignee, and the Circuit Court sustained a de-

murrer to the bill on the ground, among others, that the

Court had no jurisdiction, and dismissed the suit, and

the Supreme Court, upon apoeal, reversed the decree

of the Circuit Court in the following language:

" It follows that the Circuit Court had no jurisdic-

tion of this case in the name of complainant, but as

the decree below dismissed the bill generally, that

decree is reversed at the cost of appellant, and the

cause remanded with a direction to dismiss the bill

for want of jurisdiction, without prejudice. So or-

dered." (Italics ours.)

See also,

Nelson-Lyon vs. The Perin & G. N. Co., 125,

U. S. 698; 31 Law. Ed. 839.
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The Circuit Court, having no jurisdiction, had no

power to dismiss the bill with costs to respondents.

In re Williams, 120 Fed., at p. 36, and U. S.

Supreme Court ca'ses therein cited.

In the decree herein the court below dismissed the

bill generally with costs to respondent.

The Circuit Court having no jurisdiction to hear, try

or determine said cause or to exercise any jurisdiction

over the same, wx respectfully submit that the decree

should be reversed with costs to appellant and the cause

remanded with direction to the Circuit Court to re-

mand the cause to the State Court.

Respectfuly submitted,

Houx & Barrett,

Solicitors for Appellant.

James G. Maguire,

W. H. Metsox, and

Hiram Johnson,

Of Counsel.
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statement of the case.

Counsel for appellant are in error, when they state

that,
^

' This cause was commenced in the Superior Court

** in and for the City and County of San Francisco,

*^ State of California, and removed to the Federal Circuit

^* Court upon respondent's petition therefor" (Appel-

lant's Brief, page l) Nor is the statement correct, that

^^ Appellant moved to remand the cause to the State

^

' Court on the ground that the Federal Court had no ju-

*^ risdiction, which motion to remand was denied" (7^.).



The fact is, that this is a suit in equity, which was

begun by the appellant in the United States Circuit

Court for the Ninth Circuit, Northern District of Cali-

fornia, by filing its bill in equity therein on the 18tli

day of December, 1902 (Tr. pages 22 to 39). The bill

was numbered "13,220-A" upon the records of the

Court below (Tr. page 22). The statement, in the bill

in equity, above the caption (Tr. page 22), that this

cause was removed, is not the fact. In an effort to

make it appear that this suit was removed, appellant

has made certain proceedings, in another suit between

the same parties, a part of the record in this suit. Those

proceedings are contained on pages 5 to 22 of the tran-

script herein ; they are not properly a part of the record

herein, and the appellee has made a motion that they be

stricken out upon that ground. In this suit the appellee

filed an answer to the bill in equity (Tr. pages 39 to

63). Thereafter various proceedings were had, and on

the 19tli day of February, 1904, a motion was made for

an order dismissing the bill, upon the ground that the

appellant had failed to comply with the sixty-ninth

equity rule, regarding the taking of testimony (Tr.

pages 64 to 65). On the 25th day of March, 1904, this

motion was granted and a decree of dismissal was ac-

cordingly entered (Tr. page 65).

ARGUMENT.

One branch of the litigation between the parties to

this suit has already been before this Court. It was an

action at law, which had been commenced in the Su-



perior Court of the City and County of San Francisco,

State of California, and which had been removed to the

Federal Court, upon the petition of the defendant. That

case went to trial, and resulted in a verdict and judg-

ment for the defendant. Upon writ of error to this

Court the judgment was reversed, with directions to

remand the cause to the State Court, upon the ground

that the Federal Court erred in exercising jurisdiction

over the cause, because there was nothing in the record

to show that there was the requisite diversity of citizen-

ship between the defendant and the assignor of the

plaintiff {TJtali-Nevada Co. v. De Lamar, 133 Fed. 113).

In view of that decision, it must be regarded as settled

that the record in this suit, in which the appellant sues

as assignee of the same chose in action which was in-

volved in the action at law, should show the requisite

diversity of citizenship between the plaintiff's assignor

and the defendant, so as to give the Federal Court

jurisdiction.

It is the contention of the appellee, however, that,

first, this suit was commenced in the Federal Court, and

that, second, the suit being founded upon an assigned

chose in action and the record failing to disclose the

necessary diversity of citizenship between the assignor

of the appellant and the appellee, this Court will re-

verse the judgment, or decree, of the Court below, with

directions to permit the parties to amend the pleadings,

so as to allege the necessary jurisdictional facts, if they

be so advised.

We think, there can be no doubt that this suit was

commenced in the Federal Court, and that it is inde-



pendent of, and distinct from the action at law between

the same parties. The appellant itself says (Brief,

page 3) "even if the bill in equity be considered as the

" commencement of a neiv and iyidependent suit in

^' equity in the Circuit Court^\ The commencement of

this snit resulted from the fact that, in the action, which

was removed from the State Court, there were united

legal and equitable causes of action. The Circuit Court

made an order that the causes of action be separated.

Thereupon, the action at law was continued, being num-

bered ^'13,220'^, and this suit was also commenced, by

the filing of the bill in equity and numbered ^^13,220-A'\

This separation of the legal from the equitable causes

of action resulted in the commencement of a new suit.

Such was declared to be the effect of such a separation

in the case of Whittenton Manufacturing Co. v. Mem-

phis <& 0. R. P. Co., 19 Fed. 273, in which the Court said

(p. 276) :

^^It matters not that this may result in two or

more separate suits, with some at law and some in

equity. This comes from state legislation allowing

the parties to litigate their several controversies in

one suit, a method forbidden to this Court, which

must administer law and equity separately. ''

See also:

La Mothe Manufacturing Co. v. National Tube

Works, 15 Blatchf. 432;

Phelps V. Elliott, 26 Fed. 881, 882;

Coit S Co. V. Sullivan-Kclly Co., 84 Fed. 724.

The enrollment (Tr. pages 63-65) recites that this

suit ivas commenced by the appellant by filing its bill of



complaint on December IS, 1902, No motion to remand

was made in this cause. In the praecipe for the tran-

script on appeal (Tr. page 71) it appears that the attor-

neys for the appellant requested the Clerk to prepare

a transcrii>t of the record in this cause, to consist of a

true copy of the record and proceedings in this cause,

and "to be preceded by true copies of the following rec-

" ords and proceedings from the cause between the

" same parties and numbered 13,220".

The Certificate of the Clerk of the Circuit Court to

the "record on appeal" (Tr. jDages 72 and 73), likewise

emphasizes the fact that this suit is separate and dis-

tinct from the action at law between the same parties.

The appellee has also made a motion that the judg-

ment, which was rendered on the 25th day of November,

1905, by the Court below, in the action numbered 13,220,

be made a part of this record. There can be but one

judgment in an action, and any judgment rendered in

this suit must, therefore, be a judgment rendered in a

suit separate from the other action.

From the foregoing, we submit, it follows that this

suit was commenced by the appellant, by filing its bill of

comx-)laint on the equity side of the Circuit Court and

that it is independent of the action at law between the

same paiiies. That being so, we ask the Court not to

reverse this cause with direction to dismiss the bill, but

to reverse it, with leave to either party to amend the

pleadings within a reasonable time, if so advised, so as

to show the requisite diversity of citizenship between

defendant and plaintiff's assignor. That such an order
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is entirely proper, under the circumstances, we submit,

is well established by numerous decisions.

In the case of Howard v. Be Cordova, 111 U. S. 609,

there was no averment of the citizenship of one Smo-

lenski, one of the parties to the suit. The United States

Circuit Court for the Northern District of Texas had

erroneously sustained a demurrer to the bill, and the

Supreme Court reversed the judgment for that reason,

but also observed that there was no averment with ref-

erence to Smolenski's citizenshii3. The Court said that,

as this defect was curable, by amendment, it was not

only within the power, hut it was the duty of the Court

on its attention being called to the fact to have allowed

such an amendment to he made. The Court said (p.

614) :

*' Whilst the demurrer which the Court below

maintained was predicated solely on the fact that

there was a want of jurisdiction because of the

proceedings had in the state court, which the bill

assailed for want of jurisdiction and fraud, we have

observed that the citizenship of Smolenski is not

averred in the bill. This defect was curable, by

amendment, and it was not only within the power
but the duty of the Court, on its attention being

called to the fact, to have allowed such an amend-

ment to be made."

In King Bridge Company v. Otoe County, 120 U. S.

225, the phiintilf in error as assignee of two warrants,

issued by the defendant in error, a County in the State

of Nebraska, to one King, brought suit, without making

any showing as to the citizenship of King. The judg-

ment was reversed for want of jurisdiction, but the Su-

preme Court added (p. 227)

:



^'It will be for the court below to determine

whether an amendment of the pleadings upon the

point of jurisdiction will be proper."

In Everh<irt v. Huntsville College, 120 U. S. 223, a

judgment was reversed because of a defective aver-

ment of citizenship. The Supreme Court said:

*'If on the return of the case to the Circuit Court

it is made to appear that the citizenship necessary

for the jurisdiction existed at the time the suit was
brought, it will be for that court to determine

whether an amendment of the pleadings ought to

be allowed, so as to cure the present defects."

To the same effect is Metcalf v. Wafertown, 128 U. S.

586.

In McDonald v. State of Nebraska, 101 Fed. 171, the

Circuit Court of Appeals for the Eighth Circuit, with

reference to the power of the Federal Courts to permit

amendments, said (p. 176)

:

'^But, independent of the Nebraska Code and the

decisions of the supreme court of that state, we
would have no difficulty in upholding the judgment

of the lower court in this case both upon principle

and authority. The right and duty of the federal

courts to allow amendments does not rest on state

statutes only. It is conferred on them by the ju-

diciary act of 1789. That act was framed by the

great statesmen and lawyers who had actively par-

ticipated in the struggle to establish the political

independence of their country. Wlien this object

had been achieved, and the constitution adopted,

they framed an act for the organization and gov-

ernment of the national courts, which has remained

for more than a century a monument to their great

wisdom, foresight, and sense of justice. The thirty-

second section of that act was designed to free the

administration of justice in the federal courts from
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all subtle, artificial, and technical rules and modes
of proceeding in any way calculated to hinder and
delay the determination of causes in those courts

upon their veiy merits. This act emancipated the

judicial department of the government from the

shackles of artificial and technical rules, which had
theretofore been interposed to obstruct the admin-

istration of justice, as completely as the Eevolution

had emancipated the political department of the

government from foreign domination. This was
done by investing the federal courts with plenary

power to remove by amendment all such impedi-

ments to the attainment of justice. From the first,

the supreme court of the United States grasped the

object and purpose of this enactment. In referring

to this section of the judiciary act, the supreme
court of the United States, speaking by Mr. Justice

Story, said:

^' 'The authority to allow such amendments is

very broadly given to the courts of the United

States by the thirty-second section of the judiciary

act of 1789, c. 20 (now section 954, Kev. St. U. S.),

and quite as broadly, to say the least, as it is pos-

sessed by any other courts in England or America,

and it is upheld upon principles of the soundest

protective policv.' Matlieson's Adm'rs v. Grant*

s

Adm'r, 2 How. 263, 281, 11 L. Ed. 261.

'*And Mr. Justice ]\riller, speaking from the cir-

cuit bench, declared:

" 'This section makes more liberal provisions for

the amendment of process, pleadings, and all pro-

ceedings in the federal courts, than any of the mod-
ern codes. It is founded on common sense and jus-

tice, and ought to be regarded by the circuit courts

as mandatory.'

*' Under section 954- of the Revised Statutes the

right of amendment extends to the ' summons, writ,

declaration, return, judgment, and other proceed-

ings in civil causes in any court of the United

States,' and may be exercised at any stage of the

case, even after trial and judgment. The extended



and beneficent use made of the authority given by
this section to make amendments is diclosed by a

long line of decisions of the supreme court of the

United States covering every step in a case from
the summons to the verdict and judgment/'

In Bowden et al. v. Buniliam et al.y 59 Fed. 752, plain-

tiffs had brought suit, as assignees of certain claims.

The original complaint contained no averment, regard-

ing the citizenship of the assignors of the plaintiffs.

Over the objection of the defendants the Court permit-

ted an amendment to show the citizenship of the as-

signors. The Circuit Court of Appeals, in affirming the

action of the trial court, said (pp. 754, 756) :

^'The objection to the jurisdiction of the Court

is grounded on the fact that the original petition

did not disclose that the assignors of the claim

which the plaintiffs sued on as assignees were citi-

zens of states other than Kansas, and the further

fact that, r( iecting those claims, the amount claimed

by the plaii/iffs was less than $2,000. But the

Court xery properly granted the plaintiffs leave to

amend their complaint (Section 954, Rev. Stat. U.

S.) and it was amended * * *
^

rp^^^
right of

the federal court to allow amendments under sec-

tion 954 of the Revised Statutes is well settled.

The right exists quite independently of any state

statute, and may be exercised at any stage of the

cause even after submission * * * ."

See also:

Kelsey v. Penn. R. R. Co., 14 Blatchf . 89

;

Betzoldt V. American Ins. Co., 47 Fed. 705;

Whalen v. Gordon, 95 Fed. 305, 307, 317

;

Howard v. U. S., 102 Fed. 77, 85.
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In this suit the fact is that Blake, the assignor of the

appellant, at the time of the commencement of this suit

and until the 1st day of March, 1906, when he died, was

a citizen, resident and inhabitant of San Francisco, in

the Northern District of California ; the appellant was

and is a corporation organized and existing under the

laws of Iowa, and the appellee was and is a citizen, resi-

dent and inhabitant of the City of New York, State of

New York. Under these circumstances, it is respect-

fully submitted, that this suit is cognizable by the Fed-

eral Court and that the Court below should be directed

to permit the parties to amend the pleadings, if so ad-

vised, so as to show the reiiuisite diversity of citizen-

ship between the assignor of the appellant and the

appellee.

AS TO THE COSTS.

Inasmuch as there must of necessity be a reversal of

the decree in this cause, we respectfully ask the Court

to make an order, with respect to the costs, in confomi-

ity with the ruling, established by numerous decisions

of the Supreme Court of the United States, under sim-

ilar circumstances. That is to say, the appellant, hav-

ing commenced this action in the United States Circuit

Court, and having failed in its bill to make a sufficient

allegation of citizenship, and being, therefore, jjrimarily

responsible for the jurisdictional defect in the record,

should be taxed with the costs incurred by the litigation,

which has become futile solelv bv reason of its fault.
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In this connection, we ask the Court 's attention to the

following cases

:

In the case of Plant Investment Company v. Jackson-

ville, Tampa, etc., Ry. Co., 152 U. S. 71, appellant, plain-

tiff below, brought suit as an assignee of a chose in ac-

tion. The record did not show the requisite diversity of

citizenship between the assignor of the plaintiff and the

defendant. The decree was reversed at the cost of ap-

pellant. The Supreme Court said (p. 77)

:

*^It follows that the Circuit Court had no juris-

diction of this case in the name of complainant, but

as the decree below dismissed the bill generally,

'that decree is reversed at the costs of appellant,

and the cause remanded with a direction to dismiss

the bill for want of jurisdiction and without preju-

dice."

In Peninsular Iron Co. v. Stone, 121 U. S. 631, in

which the cause was reversed for want of jurisdiction,

the Supreme Court said (p. 633)

:

^'But as the error is attributable to the present

appellants, whose duty it was to make the jurisdic-

tion appear, the reversal will be at their costs in

this Court."

In the case of King Bridge Co. v. Otoe County, 120

U. S. 225 (supra) y in which the judgment was reversed

because plaintiff, as assignee of a chose in action, had

brought suit without disclosing the residence of his as-

signor, the judgment was reversed with directions that

the plaintiff" in error pay the costs in the Supreme

Court.

That the appellant having filed its bill in the Circuit

Court, without a proper averment of Blake's citizen-
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ship, is the party in default. and should pay the costs,

see also,

Everliart v. Himtsville College, 120 U. S. 223.

To the effect that, when a cause is reversed for want

of jurisdiction, the appellate court will make such an

order with respect to costs as is just and proper, see:

Hancock v. Eolhrook, 112 U. S. 229.

In Cochran v. Childs, 111 Fed. 433, the Circuit Court

of Appeals fpr the Seventh Circuit, in reversing a de-

cree, because the jurisdictional amount did not appear

to be involved, said, respecting the costs

:

(p. 435) ^'It is urged that we should not impose the

cost of the appeal upon the appellant, as was done
in the case cited, and that we should permit an
amendment of the bill in the court below to declare

the jurisdictional amount ; and this upon the ground
that neither party, in the court below or here, has

suggested the question of jurisdiction stated. We
are not so disposed. It would seem to be proper,

after a century of decision, that the court should

not be vexed with the question of jurisdiction aris-

ing from failure to state the amount in controversy.

By directing the dismissal of the bill without preju-

dice, no right of the complainant is concluded.

With that, we think, he should be satisfied, for it is

he whose oversight has occasioned the unnecessary

trouble and expense, and he should foot the bill.''

In this connection, it is also to be noted that the juris-

dictional question, which is raised in this Court for the

first time, was never suggested by appellant to the

Court below.

Respectfully submitted,

PiLLSBURY, Madison & Sutro,

Attorneys for Appellee.
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Inasmuch as appellee, in his brief and in the oral

argument, concede that the decree must be reversed

by reason of "the record failing to disclose the neces-

sary diversity of citzenship between the assignor of

the appellant and the appellee" (appellee's Br., p. 3),

ii follows that the only questions to be discussed are:

First. The right of appellee to have the order of

reversal omit the usual directions to remand the cause

to the State Court, and provide for leave to appellee

to amend his answer in an endeavor to show juris-:

diction in the Federal Court; and

Second. Should the order of reversal be with costs

to appellant.



FIRST QUESTION.

The Order of Reversal should direct the Circuit

Court to remand the cause.

Appellee prefaces his argument upon this question

by what he designates as "Statement of the Case". In

this statement, he says:

"The fact is that this is a suit in equity which was

begun by the appellant in the United States Circuit

Court," etc.

Such a statement is not only incorrect, but is beg-

ging the question. Reference is made in said state-

ment of the case to his motion to strike out pages 5

to 22 of the Transcript herein. " We think that the

reasons we advance herein why appellee's request

that the order of reversal shall omit directions to the

Circuit Court to remand the cause, and provide for

leave to appellee to amend, as aforesaid, should not

be granted, will also show why his said motion to

strike out should be denied.

Appellee relies upon his contention that the filing

of the Bill in Equity on the eighteenth day of Decem-

ber, 1902, (Tr., pp. 22 to 39) was the commencement

of the suit in the Federal Court (his Br., p. 3, bottom

of page). But he says (Br., p. 4:)

"The commencement of this suit resulted from the

fact that in the action which was removed from the

State Court there were united legal and equitable
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causes of action. The Circuit Court made an order

that the causes of action be separated."

From this statement it appears that the filing of

the Bill in Equity was not a voluntary act of appel-

lant, but was enforced by order of the Court, made in

action No. 13,220, upon the demand of appellee.

(Tr., pp. 16-17) . Appellee urges that his said rr.otion

to replead, and the order requiring the same, is not

a part of the record herein, because it is found under

the number 13,220, and occurred prior to the filing

of the Bill in Equity. Happily, we have his own dec-

laration that the proceedings at law and the proceed-

ings in equity are a part of one and the same record,

for in his petition for a rehearing, on file in No. 1067

of this Court, he says (Rehearing Pet., p. 6) :

''Had the defendant in error been advised that the

jurisdictional objection, raised for the first time in

this Court, was going to be made, he would have';

asked your Honors for a diminution of the record,

so that you could have seen that, when this case was

jemoved, the plaintifif was required to replead in the

Court below, and to separately state, on the equity

side of the Court, the cause of action which arose in

its favor by reason of the alleged oral contract, to wit,

an accounting" ; and again (id. p. 9) :

"My purpose has been, not to elaborate my conten-

, tion more than enough to convince your Honors of

my sincerity in its presentation, and of my belief in



Its absolute soundness, so that I may, if a rehearing

is granted, have an opportunity, with a more com-

plete record before this Court of the proceedings in

this case in the Court below, to argue this question at

that length which I think its importance demands."

It thus appears that appellee believes the records

are a part of each other. His petition for rehearing

did not state that the part of the record contained in

the proceedings in equity, sought to be obtained by

diminution of the record, showed the citizenship of

appellant's assignor, and the petition was denied.

On pp. 21-2 of the Rules of Practice in the Court

below, it is provided as follows:

"Rule 19.—Amendment on Removal Proceedings.

—If the complaint in a cause removed from a State

Court combine causes of action for both legal and

equitable relief the plaintiff may, without any order

of court, within ten days from the filing of the tran-

script if filed by him, or, if filed by any other party,

within ten days after notice of such filing, or within

ten days after the decision upon a motion to remand,

if a motion to remand be made and denied, serve upon

the opposite party and file with the Clerk separate

amended complaints, one on the law side of the Court

for the legal relief, and the other on the equity side of

the Court for the equitable relief, or may, at his op-

tion, without any order of Court, serve upon the oppo-

site party and file with the Clerk an amended com-



plaint eliminating from the cause either the legal oi

the equitable part thereof as he may elect. It shall be

the duty of the plaintiff in the cases above mentioned

to take one or the other of the courses above pointed

out, within the times above provided; and the time

of the opposite party to appear or plead or take any

other step in the cause shall not commence to run until

the amendment is made as above specified ; and if such

amendment be not so made the cause may on motion

of any adverse party, on due notice, be dismissed for

want of prosecution.

The plaintiff in any cause removed from a State

Court may in all cases amend his complaint, as of

course, and without any order therefor, in any other

lespect, within the times above specified. Any amend-

ed complaint served and filed as above provided shall

be deemed and treated as a continuation of the suit

removed from the State Court."

By said Rule 19, Appellant is required either to

eliminate the equitable part of the Complaint filed in

the State Court, or do as was done in this case, "file

with the Clerk separate amended complaints, one on

the law side of the court, for the legal relief, and the

other on the equity side of the court, for the equitable

relief"; and "any amended complaint served and

filed as above provided shall be deemed and treated as

a continuation of the suit removed from the State

Court." Possibly, appellee would say that the Bill in
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Equity herein (Tr. p. 22) is not an "amended com-

plaint," because it is not so designated, and is entitled

"Bill in Equity," but such contention would be ''stick-

ing in the bark," for a pleading is not what it is called.

It is immaterial what the defendants call their plead-

ing. Its character is to be determined by the Court."

{Miller vs. Fletcher, 100 Cal. 148.) And so, iiere,

it is immaterial that appellant did not entitle said

Bill in Equity as an "amended complaint," and its

character is to be determined by the Court. In other

v/ords, it is an amended pleading, as contemplated

by said Rule 19, filed "on the equity side of the Court

for the equitable relief," contained in the complaint

in the cause removed from the State Court, which

"combined causes of action for both legal and equi-

table relief." That said Bill in Equity is an "amend-

ed complaint" in the cause removed from the State

Court appears from the title of said Bill in Equity,

w^hich states that the cause is one "removed from the

Superior Court in and for the City and County of

San Francisco, State of California, on petition of de-

lendant" (Tr., p. 22) and also from the introductory

part of said Bill, containing the statement that com-

plainant is ''continuing to object to the jurisdiction of

said Circuit Court." {Id.) Said -quoted stiteraeat

and part of the title of said Bill is utterly inconsistent

with its being the commencement of a suit, and is en-

tirely in harmony with the Bill being an "amended

complaint" in said cause removed from said Superior

Court; and appellee did not move to strike out such



portion of the title of the cause, or said statement in

the introductory part of said Bill, and thereby acqui-

esced in the correctness of the same.

An amendment is defined in Rapalje & Lawrence's

Law Dictionary as "the alteration of a pleading, writ,

petition or the like, to make it accord with the facts of

the case or with the rules of practice/^

Inasmuch as the rules of practice in cases removed

from the State Court require the complaint filed in

the State Court to be amended after the removal, by

filing with the Clerk separate amended complaints,

*'one on the law side of the Court, for the legal relief,

and the other on the equity side of the Court for the

equitable relief." (See Fiske vs, Ry. Co., 8 Blatts-

iord's, 299; and Mothe vs. Nat' I T. Co., 15 Blatts-

lord's, 435; and said Rule 19, and Whittenton vs.

Memphis, etc. Co., 19 Fed. 276) it thus appears

that said so-called "Bill in Equity" complies with said

Rule 19, and said decisions and its character, there-

fore, is an "amended complaint," and it is therefore

immaterial that appellant entitled it "Bill in Equity"

[Miller vs. Fletcher, supra).

It was so treated by the Clerk of the Court, who

alone numbers the causes filed in his office, for he

gives it the same number, namely, 13,220, adding,

however, the letter "A," to distinguish the amended

complaint (Bill in Equity) filed on the equity side of

the Court for the equitable relief, from the amended
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complaint filed on the law side. And it is to be noted

that the Clerk does not give said Bill in Equity a dif-

ferent number, as, for instance. No. 13,221, or some

number other than 13,220, as he must, of neces-

sity, do in an action commenced in his Court,

to distinguish it from a prior action commenced

therein. And so has appellee treated the filing of said

Bill in Equity as an amended pleading in the cause

removed from the State Court, for he not only acqui-

esced in the statement of the title of the cause and the

statement in the introductory part that it was a cause

lemoved from the State Court, in which appellant

was ^''continuing to object to the jurisdiction of said

Circuit Court,'^ as aforesaid, but he also answered the

**Bill of Complaint" (Tr., p. 39) without ''process of

subpoena," although said process is the only one by

v/hich appellee could have been required to appear

end answer "the exigency of the Bill." (Equity Rule

7.) The enrollment does not contain, as iisml fol-

lowing the statement of the filing of the Bill of Com-

plaint, a statement that process was issued. (Tr., p.

63.) Nor does the prayer of said "Bill in Equity"

(Tr., p. 37) contain a prayer for a process of sub-

poena, as required by equity rule 23.

Indeed, the Federal Court had no power to issue

process which would subject appellee to its jurisdic-

tion. {Stoive vs. Santa Fe-Pac. R. Co., 117 Fed.,|

368.) And, inasmuch as the appellant is an inhabi-

tant of the State of Iowa (Tr., pp. 1 1 and 22) , and the



appellee an inhabitant of the State of New York (Tr.,

id) and neither appellant nor appellee resides in the

Federal Judicial District of the Northern District of

California, even if process could have been issued by

the Court and served on the appellee, such process

and service would not have given the Court jurisdic-

tion over the appellee, notwithstanding had personal

service been made on appellee in said district, (Ex

Parte Shaw, 145 U. S. 444; 36 L. Ed., 768.) By the

affidavit of counsel for appellee, it appears that the

latter was in Europe (Tr., p. 62), and therefore out

of the said district. It is evident that appellee did not

consider the filing of the Bill of Complaint on the

equity side of the Court as the commencement of a

new suit in the National Court, shorn of all

antecedent connections with the cause removed

from the State Court, in which service of sum-

mons had been made upon appellee within the juris-

diction of t^he State Court wherein the action was

commenced, for, although he resided across the con-

tinent, in the State of New York, he did not object to

the jurisdiction, as was done in Ex Parte Shaw, by

defendant similarly situated, but he recognized that

the Court already had jurisdiction over him by his

removal of the cause from the State Court, and, acqui-

esced in such jurisdiction over him by filing his an-

swer to said Bill of Complaint, without any plea

whatever to the jurisdiction. (Tr., pp. 39 to 62.)

Appellee's whole conduct in relation to said Bill in

Equity is diametrically contrary to and inconsistent
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with his present contention that said Bill in Equity

is to be treated as the commencement of a suit in the

Federal Court, unaffected by the preceding proceed-

mgs causing the filing of said Bill of Complaint.

Appellee's brief (bottom of page 4) /^correctly

states that "the enrollment recites that this suit was

commenced by the appellant by filing its Bill of Com-

plaint on December 18, 1902." Said enrollment does

not contain such a statement; it simply states (Tr., p.

63) "The complainant filed its Bill etc.," not that

"the suit was commenced."

The appellee also incorrectly states (Br., p. 4) that

the effect of the separation of the legal from the

equitable causes of action herein is declared to be the

commencement of a new suit, in IVhittendon etc. Co.

vs. Memphis etc. Co., 19 Fed. 273. That case does

not declare anything of the kind. In that case, after

the cause was removed from the State Court, "the de-

fendants moved that plaintiff be required to replead,

according to the practice of the Courts in suits at

law." (Id., p. 275.) And the Court very properly

granted the motion, as was done in the case at bar, but

nowhere held that such repleading is the commence-

ment of a suit in the Federal Court in the sense that it

has no antecedent connection with the cause removed

from the State Court, in which the order to replead is

made.
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None of the cases cited by appellee support hi.

contention, and therefore furnish no aid in determin-

ing the question involved, nor do they enlighten the

subject at all. Appellee, after //zcorrectly stating

(Br., pp. 4-5) that "the enrollment recites that this

suit was commenced by appellant by filing its Bill

of Complaint on December 18, 1902," adds: "No
motion to remand was made in this cause," referring

to the proceedings on the Equity side of the Court.

Appellee does not inform the Court upon what au-

thority a motion to remand a cause is permitted in a

cause commenced in the Federal Court. His state-

ment, therefore, that "no motion to remand was made

in this case," must be based upon the assumption that

the filing of said Bill of Complaint was in the action

removed from the State Court, otherv/ise there could

rot be a motion to remand. Appellee also refers (Br.,

p. 5) to the praecipe for transcript on appeal (Tr., p.

71). Such praecipe is entirely consistent with the

( ause distinguished by the Clerk of the Court by des-

ignating it as No. 13,220A, as having its origin in and

being a part of the suit removed from the State Court

md numbered by the Clerk 13,220, as the basic num-

ber of the proceedings in the Federal Court after such

removal. And so, as to the certificate of the Clerk

to the record on appeal (Tr., pp. 72-83) also referred

to by appellee (Br., p. 5).

Appellee, in oral argument, remarked that appel-

lant need not have filed the Bill in Equity, meaning,
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we suppose, that although an order had been made re-

quiring appellant to replead by separating the equi-

table relief from the legal relief, combined in the

Complaint filed in the State Court, appellant could

have eliminated the equitable part of said original

complaint as provided in said Rule 19. While such a

course, it may be, vs^as open to appellant, yet can it be

that the law upon removal of causes of action from

the State Court, upon the petition of appellee, re-

quires the appellant, in order to preserve his objection

to the jurisdiction of the Federal Court, which he ''is

continuing to object to'' (Tr., p. 22) to abandon the

equitable relief sought by his Complaint filed in the

State Court, and thereby lose the benefit thereof cov-

ered by the jurisdiction obtained over the appellee by

personal service of said process within the State.

(Tr., p. 9, showing personal service in this State.)

And that, too, in a suit by a non-resident plaintiff

against a non-resident defendant, which could not

have been brought in the Federal Court in the State

where the State action was begun, and jurisdiction

obtained over the defendant even by personal service

of process on the defendant made within said State.

(Ex Parte Shaw, supra.)

Appellee has made a motion that a judgment ren-

dered on the 25th day of November, 1905, by the

Court below, in the action numbered 13,220, be made

a part of this record, and contends that because the

lower Court, in said action No. 13,220, has obeyed
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the mandate of this Court in cause No. 1067 herein,

by rendering a judgment on the 25th day of Novem-

ber, 1905, in accordance with said mandate, any judg-

ment rendered in pursuance to the mandate of this

Court in this suit must, therefore, be a judgment ren-

dered in a suit separate from the action numbered

13,220. The dual condition of the proceedings is not

the fault of appellant. The cause was improperly

removed from the State Court, wherein the appellant,

exercising a legal right, instituted it, and instituted it

in the only Court in the State in which he could obtain

jurisdiction, by its process over the defendant. (Ex

Parte Shaw, supra.) Can it be, therefore, that be-

cause the rules of procedure in the Federal Court,

into w^hich said cause was improperly removed, have

split up the causes of action, if you desire to so desig-

nate them, contained in appellant's complaint filed in

the State Court into two proceedings, one on the

Equity side of the Court, the other on the lav/ side,

that appellant cannot be restored to his rights, of

which he was deprived by the improper removal

of said cause, simply by reason of the carrying out of

the mandate of this Court upon a Writ of Error to it,

arising out of the procedure on the law side of the

Court in a cause thus improperly removed. A judg-

ment rendered in obedience to said mandate is not a

judgment on the merits, but simply an order adjudg-

ing that the cause was improperly removed from the

State Court and that the Federal Court had and has

no jurisdiction over the same, and awarding cost pur-



suant to the mandate. It may be that there cannot

be two judgments on the merits in the same suit, but

that would not be a sufficient reason for tying the

hands of a Court which holds that the cause out of

which the proceedings arose was improperly re-

moved from the State Court by reason of the Federal

Court having no jurisdiction over the same.

THE LOWER COURT HAS NO JURISDIC-
TION TO PERMIT AMENDMENT OF
THE PLEADINGS IN AN ENDEAVOR TO
SHOW JURISDICTION, AS REQUESTED
BY APPELLEE.

Appellee has not filed a cross-appeal asking for any

relief, and, therefore, has no right to the same. The

decisions cited by appellee upon the subject of amend-

ment in the Federal Court are none of them in point,

because they each and all were commenced originally

in the Federal Court, and had no antecedent proceed-

ings in the State Court, upon removal or otherwise.

In Fife vs. Whittell ( 102 Fed., p. 540) his Honor,

Judge Morrow, said

:

''Where a petition for removal, in connection with

the record in the cause, fails to disclose grounds for

removal, the docketing of the cause in the Circuit

Court of the United States does not deprive the State

Court of jurisdiction, and the Federal Court has nO

power to grant leave to amend the petition by stating

facts that show that the cause was, in fact, removable.
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{Powers vs. R. R. Co., 169 U. S., 92,101 ; 42 L. Ed.,

673; Murphy vs. Gold Co. (C. C), 98 Fed. 321.)"

And, in the same case, it is held that "if the right of

removal to a Federal Court does not appear in the

record of the State Court, it must be clearly shown in

the Petition for Removal, or it will be presumed that

it does not exist."

And, in Plant vs. Henderson, loi Fed., 307, it is

held that:

"Where doubt exists as to the jurisdiction of a Fed-

eral Court to entertain a suit removed from a Stats

Court, it will be remanded."

The statements made by appellee (Br., p. 10) as to

said assignor's death, citizenship and residence, are

matters entirely de hors the record, and need no reply.

This same question as to the right of appellee to

have the order of reversal provide for leave to amend

in an endeavor to show the requisite diverse citizen-

ship to give the Federal Court jurisdiction, has al-

ready been passed on adversely to appellee in case

No. 1067 of this Court
(
Utah-Nevada Co. vs. De La-

mar, 135 Fed., 1 13) . Appellee's Petition for Rehear-

ing (pp. 9 to 14) in said cause No. 1067, made the

same request and advanced the same argument for the

erantine thereof as is made herein for said leave to

amend, but said petition was denied. (Id.)

The case of Kinney vs. Columbian, etc., Assn. (191



i6

U. S. 78; 48 L. Ed., 103), referred to by appellee

upon the oral argument herein, was cited by appellee

in his said Petition for Rehearing, without avail. The

distinction between that case and the case at bar is ob-

vious. That was not a case involving the citizenship

of an assignor, and the record therein, as held by the

Court, did defectively show the citizenship of the

plaintiff, and the proceedings to amend "took place

before any action had been had in the Federal Court

on the merits of the case." {Id., pp. 84, ic6.) In the

case at bar, the record is absolutely silent upon the cit-

izenship and residence of said assignor, and this Court

in said cause No. 1067 of this Court, correctly denied

appellee's request for leave to amend, as aforesaid.

COSTS ON REVERSAL.

Appellee asks this Court (Br., p. 10), in the order

of reversal of the decree, to tax appellant with the

costs incurred by the litigation. His sole basis for this

request is his contention that appellant is responsible

for the jurisdictional defect in the record. Inasmuch

as appellant never invoked the jurisdiction of the

Federal Court, and, in its said "Bill in Equity" stated

that it "is continuing to object to the jurisdiction of

said Circuit Court," upon being required by the order

of that Court to replead, after its motion to remand

said cause had been denied, it cannot be said that ap-

oellant can be held responsible for said jurisdictional

defect. In Mansfield etc. Co. vs. Swan, 1 1 1 U. S.
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379 J
28 L. Ed., 462, a cause removed from a State

Court upon the insufficient petition of defendant, the

fourth section of the syllabus is as follows:

^'When this Court remands a cause to the Circuit

Court, with directions to dismiss the cause for want

of jurisdiction in that Court, it will award costs of

the Circuit Court and of this Court against the party

who wrongly brought the cause into the Circuit

Court/*

Such is the case at bar. Appellant only submitted

to the jurisdiction of the Circuit Court upon compul-

sion.

We respectfully submit that the order of revesal

herein should be the same as it was and is in the or-

der of reversal in case No. 1067 of this Court, in the

proceedings at law. ( 135 Fed., 1 13)

.

Houx & Barrett,

Solicitors for Appellant.

James G. Maguire,

W. H. Metson and

Hiram Johnson,

Of Counsel.
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In the United ^^tates Circuit Court of Appeals for the Ninth

Circuit.

CAREIE B. McDOUGALD,
Plaintiff in Error,

vs.

NEW YORK LIFE INSURANCE

COMPANY (a Corporation),

Defendant in Error..

Stipulation in Relation to Printing of Record.

It is hereby stipulated and agreed that the following

papers and documents included in the record filed here-

in need not be printed by the clerk of the above-entitled

court, and may be omitted from the printed record,

namely: "Answer"; Notice of motion to strike out por-

tions of complaint''; "Order overruling demurrer and

denying motion to strike out;" "Demurrer;" "Stipula-

tion waiving jury" and "Bond on writ of error."

Dated, October 30th, 1905.

VAN NESS & REDMAN,

Attorneys for Plaintiff in Error.

PAGE, McCUTCHEN & KNIGHT,

Attorneys for Defendant in Error.

[Endorsed]: No. 1270. In the United States Circuit

Court of Appeals for the Ninth Circuit. Carrie B. Mci-

Dougald, Plaintiff in Error, vs. New York Life Insurance

Company (a Corporation), Defendant in Error. Stipula-

tion in Relation to Printing of Record. Filed Nov. 13,

1905. F. D. Monckton, Clerk.
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In the Circuit Court of the United States^ in and for the

Ninth Circuit, Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

NEW YORK LIFE INSURANCE COM^
PANY (a Corporation),

Defendant.

Complaint.

Plaintiff above named complains of defendant above

named and for cause of action alleges:

1. That at all the times herein mentioned the defend-

ant was and now is a life insurance corporation, organ-

ized and existing under and bj virtue of the laws of the

State of New York, and engaged in the business of life

insurance in said State and in the State of California.

2. That at all of the times herein mentioned plaintiff

and Mrs. J. A. ^IcDougald, hereinafter referred to, were

and now are citizens of the United States and of the

State of California, and at all of said times they and

each of them have resided and had their residences in,

and do now reside and have their residences in the

Northern District of the State of California. That

at all of said times the defendant was and now is a

citizen of the State of New York.

3. That upon October 4tli, 1895, in compliance with

a written application theretofore made to it, defendant

made, executed and delivered to John D. McDougald



"New York Life Insurance Company, 3

a policy of life insurance in the words and figures follow-

ing:

'^1845 1895

No. 695,884

$10,000

NEW YORK LIFE INSURANCE COMPANY,

By This Policy of Insurance Agrees to pay

Ten thousand Dollars to the insured's Executors,

Age Administrators or Assigns, at the Home Office of

46. the Company in the City of New York, imme-

diately upon receipt and approval of proofs of the

death of John D. McDougald, of Stockton, in the County

of San Joaquin, State of California (herein called the

insured).

And the Company further agrees that this Policy

shall be incontestable after it has been in force one full

year from the date of the execution of this contract if

the premiums have been duly paid as provided herein.

This Contract is made in Consideration of the written

application for this Policy, which is hereby

Annual made a part of this Contract, and in further

Premium, consideration of the sum of Six hundred and

thirty-nine Dollars and Cents, to be

paid in advance (being the premium for two years' term

insurance), and of the payment of Four hundred

|465 and sixty-five Dollars and Cents (being

the life premium) on the Thirtieth day of June

in every year thereafter during the continuance

Examined of this Policy.
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The benefits and provisions placed by the Company on the

next page are conditions precedent and are a part

E. A. of this Contract as fully as if they were recited at

length over the signature hereto affixed.

In Witness Whereof, the New York Life Insurance

Company has, by its duly authorized Officers, signed and

delivered this Contract, this Fourth day of October one

thousand eight hundred and ninety-five.

Oombination.-

Term and Life.

(Nine words interlined before signing.)

JOHN A. McCALL,

President.

Distribution. CHAS. C. WHITNEY,

Secretary.

95-15.

BENEFITS AND PROVISIONS.

This Policy participates in surplus as hereinafter pro^

vided, but no dividend shall be apportioned to it be-

fore the end of the Accumulation Period. If the in-

sured elects to continue this Policy beyond the Accumu-

lation Period, under one of the three benefits first named

below, no further dividend shall be apportioned to it

before the end of each period of five years thereafter.

The Accumulation Period of this Policy ends on the

30th day of June, in the year 1915. The insured shall

then be entitled, if living, and if the premiums have been

duly paid in full, to select and receive one of the six bene-

fits following:
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First.—To continue this Policy with further payment

of premiums and to receive the (lividend then appor-

tioned by the Company in cash; or,

Second.—To continue this Policy with further pay-

ment of premiums and to receive the dividend then ap-

portioned by the Company converted into an annuity;

or,

Third.—To continue this Policy with further payment

of premiums and to receive the dividend then appor-

tioned, by the Company converted into additional paid-

up insurance without participation in surplus, subject

to evidence of good health satisfactory to 'the Company;

or,

Fourth.—To discontinue this Policy and to receive its

entire cash value as stated below in cash; or,

Fifth.—To discontinue this Policy and to receive its

entire cash value, as stated below, converted into an

annuity; or,

Sixth.—To discontinue this Policy and to receive its-

entire cash value, as stated below, converted into paid-

up insurance without participation in surplus. Evi-

dence of good health will not be required.

The Company guarantees that the entire cash value

of this Policy at the end of the Accumulation Period

shall be forty-five hundred and twenty Dollars (|4520),

and in addition the dividend then apportioned by the

Company.

Unless the insured shall notify the Company in writ-

ing' before ^he end of the Accumulation Period, which
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benefit has been selected, the dividend then appor-

tioned by the Company shall be converted into an an-

nuity, as provided in the second benefit.

This Policy participates in surplus only as hereinbe-

fore provided.

This Policy, if in force, may be surrendered to the

Company at the expiration of any period of five years

after the Accumulation Period, upon thirty days' pre-

vious written notice. If so surrendered the entire legal

reserve, and in addition thereto the surplus then ap-

portix)ned, vvall be allowed as a surrender value.

The Company will loan to the insured the amount of

any premium, or premiums, within the Accumulation

Period, as they shall become due, after the premiums

on this Policy have been paid for eleven years, to enable

him to keep the Policy in force, provided application

therefor is made to the Home Oflfice within the month of

grace allowed in payment of premiums, and that in-

terest at the rate of 5 per cent per annum shall be

paid annually in advance upon all such loans.

The Company will pay with this. Policy an amount

equal to the total premiums (taken at the tabular an-

nual rate) falling due on or after the 30th day of June,

in the year 1905, if the Policy shall become a claim by

death subsequent to that date and within the Accumu-

lation Period, whether the premiums have been paid in

cash or by premium loan.

No agent has power in behalf of the Company to make

or modify 'this or any contract of insurance, to extend

the time for paying any premium, to waive any for-
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feiture, or to bind the Company by making any promise

or making or receiving any representation or informa-

tion. These powers can be exercised only by the Presi-

dent, Vice-President, Second Vice-President, Actuary

or Secretary of the Company, and will not be delegated.

All premiums are due and payable at the Home Office,

unless otherwise agreed in writing, but may be paid to

agents producing receipts signed by the President, Vice-

President, Second Vice-President, Actuary or Secretary,

and countersigned by such agents. If any premium is

not paid on or before the day when due, this Policy shall

become void, and all payments previously made shall

remain the pro]3erty of the Company, except as herein-

after provided.

A grace of one month will be allowed in payment of

subsequent premiums after this Policy shall have been

in force three months, subject to an interest charge at

the rate of five per cent per annum for the number of

days during which the premium remains due and un-

paid. During the month of grace this Policy remains

in force, and the unpaid premium, with interest as

above, remains an indebtedness to the Company, which

will be deducted from the amount payable under this

Policy if 'the death of the insured shall occur during the

month.

This Policy will be re-instated on written application

therefor within six months after non-payment of any

premium, subject to evidence of good health satisfactory

to the Company, and payment of premiums to date of
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re-instatement with interest at the rate of 5 per cent

per annum.

Proofs of death must be furnished to the Company

at the Home Office within one year after the death of

the insured, which proofs shall comprise satisfactory

statements establishing' the claim. Such statements

must comply fully with the Company's forms in use at

the time of the death of the insured. If it is found that

the age of the insured was incorrectly stated in the ap-

plication on which this Policy w^as issued, the amount

payable under this Policy shall be such proportion of the

amount of the Policy as the premium paid bears to the

required premium at the true age.

Any indebtedness to the Company, including any bal-

ance of the current year's premium remaining unpaid,

will be deducted in any settlement of this Policy or of any

benefit thereunder.

Any assignment of this Policy must be made in dupli-

cate, and both sent to the Home Office, one duplicate to

be retained by the Company and the other to be re-

turned. The Company has no responsibility for the

validity of any assignment.

This Policy cannot be forfeited after it shall have

been in force three full years, as hereinafter provided.

First.—If any premium subsequently due is not paid

as hereinbefore provided, this Policy will be continued

for its full amount, as provided in the Table below, sub-

ject to the conditions of this Policy, but without further

payment of premiums, and without loans, participation

in surplus and premium-return; or,
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Second.—If any premium subsequently due is not paid

as hereinbefore provided, this Policy will be endorsed

for the reduced amount of paid-up insurance provided

in the Table below, if demand is made therefor w^ith sur-

render of this Policy within six months thereafter, sub-

ject to the conditions of this Policy, but without further

payment of premiums, and without loans, participation

in surplus and premium-return.

TABLE OF GUARANTIES, IF PAYMENT OF PRE-

MIUMS IS DISCONTINUED, PROVIDED THERE
IS NO INDEBTEDNESS AGAINST THIS POLICY.

(Pursuant to the Insurance Law [Chapter 690, Laws'

of 1892] of the State of New York.)

(1st) or (2d).

If the Premiums are paid.

This Policy will be con-
tinued for its full amount
?10,000 as hereinbefore pro-
vided

This Policy will
be endorsed for the
reduced amount of
paid-up insurance
as hereinbefore pro-
vided.

to June 30, 1898 to Jan. 30, 1901 of f 760

to June 30, 1899 to Aug. 30, 1903 of 1270

to June 30, 1900 to Feb. 28, 1906 of 1790

to June 30, 1901 to Feb. 29, 1908 of 2210

to June 30, 1902 to Jan. 30, 1910 of 2610

to June 30, 1903 to Sept. 30, 1911 of 3010

to June 30, 1904 to Apl. 30, 1913 of 3390

to June 30, 1905 to Nov. 30, 1914 of 3770

to June 30, 1906 to Apl. 30, 1916 of 4100

to June 30, 1907 to June 30, 1917 of 4410

to June 30, 1908 to July 30, 1918 of 4700

to June 30, 1909 to Aug. 30, 1919 of 4960
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to June 30, 1910 to Aug. 30, 1920 of 5190

to June 30, 1911 to June 30, 1921 of 5390

to June 30, 1912 to Mcli. 30, 1922 of 5540

to June 30, 1913 to Sept. 30, 1922 of 5G80

S. to June 30, 1914 to June 30, 1923 of 5770

Policies continued in force beyond the Accumulation

Period will be entitled, in case of nonpaj^ment of any

premium subsequently due, to be continued for their

full amount or endorsed for reduced amount of paid-

up insurance, on the same basis as that on which the

above table is constructed. 2308."

4. That in and by said application for said policy it

was stipulated and agreed by said McDougald and de-

fendant, that said policy should be construed according

to the lavv^s of the State of New York, and thaft the place

of said policy should be the Home Office of defendant in

said State.

5. That the two years' term insurance premium re-

ferred to in said policy was paid by said McDougald to

defendant at the time said application for said policy

was made, and prior to the execution and delivery of

said policy, and said policy was in full force and effect

at the time of the death of said McDougald as herein-

after alleged.

6. That by an Act of the Legislature of the State of

New York regulating the forfeiture of life insurance

policies, in force and effect at the time of the making

of said application for said policy and at the time of

the execution and delivery of said policy, it was enacted
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and provided, that '"no life insurance corporation doing

business in this State shall declare forfeited or lapsed

any policy hereafter issued or renewed, and not issued

upon the payment of monthly or weekly premiums, or

unless the same is a term insurance contract for one

year or less, nor shall any such policy be forfeited or

lapsed by reason of nonpayment when due of any pre-

mium, interest or installment, or any portion thereof,

required by the terms of the policy to be paid, unless

a written or printed notice stating the amount of such

premium, interest, installment, or portion thereof, due

on such policy, the place where it should be paid, and

the person to whom the same is payable shall be duly

addressed and mailed to the person whose life is insured,

or 'the assignee of the policy, if notice of the assign-

ment has been given to the corporation, at his, or her,

last known postoffice address, postage paid by the cor-

poration, or by an officer thereof or person appointed by

it to collect such premium, at least fifteen and not more

ithan fort^-five days prior to the day w^lien the same is

payable.

"The notice shall also state that unless such premium,

interest, installment, or portion thereof, then due, shall

be paid to the corporation, or to a duly appointed agent

or person authorized to collect such premium, by or

before the day it falls due, the policy and all payments

thereon will become forfeited and void, except as to the

right to a surrender value or paid-up policy as in this

chapter provided.

"If the payment demanded by such notice shall be
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made within the itime limited therefor it shall be taken

to be in full compliance with the requirements of the

policy in respect to the time of such payment; and no

such policy shall in any case be forfeited, or declared

forfeited or lapsed, until the expiration of thirty days

after the mailing of such notice. The affidavit of any

officer, clerk or agent of the corporation, or of anyone

authorized to mail such notice, that the notice required

by this section has been duly addressed and mailed by

the corporation issuing such policy shall be presump-

tive evidence that such notice has been duly given.''

7. That on March 5th, 1896, the said John D. Mc-

Dougald, for value received, assigned, transferred and

set over to said Mrs. J. A. McDougald, of the City of

Stockton, State of California, said policy of insurance,

together with all dividends, benefit and advantage to

be had or derived therefrom, and notice of said assign-

ment and transfer was given by said John D. McDougald

to defendant upon March 11th, 189G.

8. Plaintiff is informed and believes and therefore

alleges, that at no time did defendant ever give, mail

to, or serve upon said Mrs. J. A. McDougald, in the man-

ner and at the time prescribed by said statute, or other-

wise, the notice thereby required, and that no such

notice was ever received by her.

9. That said John D. McDougald died on November

ITth, 1898.

10. That subsequent to the death of said John D.

McDougald, and prior to the commencement of this ac-

tion, the said Mrs. J. A. McDongald assigned, trans-
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ferred and set over, for a valuable considera'tiou, to the

plaintiff herein, all her rig-ht, title and interest in and

to said policy of insurance, together with all money,

benefit and advantage to be had or derived therefrom,

and ever since said time the plaintiff herein has been

and now is the owner and holder of said policy and of

all claims existing thereunder against the defendant

herein.

11. That upon May 31st, 1899, the defendant herein

expressly disclaimed and denied any and all liability

under or by virtue of said policy.

12. That the said John D. McDougald, the said Mrs.

J. A. McDougald and plaintiff have duly performed and

compli'^d with all the conditions and provisions of said

policy upon their part. That there never has been any

indebtedness againsst said policy.

13. That no part of said sum of ten thousand (10,-

000) dollars has ever been paid, and the whole thereof

remains now due, owing and unpaid.

Wherefore, plaintiff demands judgment against de-

fendant for said sum of ten thousand (10,000) dollars,

together with interest thereon a't the rate of seven (7)

per cent per annum from November 17th, 1898, and

costs of suit.

VAN NESS & REDMAN,

Attorneys for Plaintiff.

State of California,

County of San Joaquin,—ss.

Carrie B. McDougald, being first duly sworn, deposes

and says: That she is the plain'tiff in the above-entitled
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action; that she has read the foregoing complaint and

knows the contents thereof, and that the same is true

of her own knowledge, except as to the matters therein

stated on information or belief, and that as to those

matters she believes it to be true.

CARRIE B. McDOUGALD.

Subscribed and sworn to before me this 7th day of

NoYember, 1900.

[Seal] BEULAH PADGHAM,
Notary Public in and for the County of San Joaquin,

State of California.

[Endorsed]: Filed November 16, 1900. Southard

Hoffman, Clerk.

1)1 the Circuit Court of the United States^ for the Ninth Cir-

cuity Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

No. 13,014.

NEW YORK LIFE INSURANCEf

COMPANY (a Corporation),

Defendant.

Amended Answer-

Comes now defendant above named and by stipula-

tion herein and leave of the Court first had and obtained,

makes its amended answer to the complaint herein as

follows:
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r.

Defendant admits all of the allegations in paragraphs

I, II, VI, IX and XI of said complaint contained.

II.

Defendant admits that it was provided in the appli-

cation for the policy of insurance herein involved and

thereby but not otherv^-ise agreed, subject, however, to

the other terms and conditions in said application and

policy contained, "that the contract contained in such

policy and in this application shall be construed accord-

ing to the laws of the State of New York, the place of

said contract being agreed 'to be the home office of said

company in the City of New York."

III.

Defendant admits that on or about the 4th day of

October, 1895, in compliance with a written applica-

tion theretofore made to i't, it made, executed and de-

livered to one John D. McDougald a policy of life in-

surance in the words and figures and of the tenor sub-

stantially set forth in paragraph III of said complaint;

but said policy was so made, executed and delivered

as of and was intended and considered by the parties

thereto as commencing on the 30th day of June, 1895,

at the request of said John D. McDougald and in order

that he might thereby secure a lower rate and premium

on said policy than if the same commenced to run at

its date aforesaid.
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IV.

Defendant admits that said John D. McDougald gave

its agent his certain promissory note for $639 in pay-

ment of the two years' term insurance premium re-

ferred to in said policy at or about the time said appli-

cation for said policy was made, and prior to the exe-

cution and delivery of the latter, which said note, al-

though payable September 11, 1896, has never been paid

or taken up, in whole or in part, by defendant, or by

anvone on his behalf, and said note is now whollv due

and unpaid; and defendant alleges that no other pre-

mium or installment upon said policy was ever paid

or secured to be paid to defendant by or on behalf of

said John D. McDougald, or by any beneficiary or as-

signee of said policy, and denies that said policy was

in full or any force or effect at the time of the death

of said John D. McDougald, or at any time subsequent

to the 30th day of June, 1897.

On the contrary, defendant alleges that said policy

of insurance and all claims thereunder of every kind

whatsoever, against defendant, and all money, benefit

and advantage to be had or derived therefrom, had

lapsed and become forfeited and of no legal force and

effect on the said 30th day of June, 1897, by reason of

the fact, among others, that no premium or other in-

stallment or payment upon said policy had been paid

or made to defendant by or on behalf of said John D.

McDougald or by any beneficiarj- or assignee of said

policy, after said policy was made, executed and de-

livered, and a full year's premium thereon was wholly
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iu default and pajment thereof was wholly in arrears

on said 30th day of June, 1897.

V.

Defendant avers that it has no information or be-

lief sufficient to enable it to answer the allegations in

paragraph VII of said complaint contained, and upon

this ground, therefore, denies and leaves plainH;iff to

her proof that on March 5th, 1896, or at any other time,

said John D. McDougald, for value received, or other-

wise, or for any good or valuable consideration, as-

signed or transferred or set over to Mrs. J. A. McDoug-

ald, of the City of Stockton, State of California, or else-

where, said policy of insurance, or his title thereto, or

any interest therein, with or without all or any divi-

dend, benefit or advantage to be had or derived there-

from, or that notice of said alleged assignment or trans-

fer was given by said John D. McDougald to it upon

March 11, 1896, or at any other time.

VI.

Defendant denies that it never gave nor mailed to nor

served upon said Mrs. J. A. McDougald in the manner

and at the time prescribed by the statute set forth in

the complaint herein, or o'therwise, the notice thereby

required, and having no information or belief upon the

subject sufficient to enable it to answer the allegations,

in said complaint respecting the failure of said Mrs.

J. A. McDougald to receive said notice, defendant de-

nies that no such noitice was ever received by her.

On the contrary, defendant alleges the fact to be that
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at least fifteen and not more than forty-five days prior

to the day when the premium on said policy was nex't

payable, namely, on the 27th day of May, 1897, it duly

addressed, gave, mailed to and served upon each of the

following persons, to wit: said John D. McDougald and

said Mrs. J. A. McDougald, w^ho defendant was informed

claimed to be the assignee of said policy, at his and

her respective last known postoffice address, postage

prepaid by defendant, a notice partly written and partly

printed, stating the amount of said premium then due

or ai)out to be due upon said policy, the place where

said premium should be paid, and the person to whom

the same was payable, said notice being in manner and

form and containing the information, matters and

things and in all respects as required by said statute.

VII.

Defendant has no information or belief on the sub-

ject sufficient to enable it to answer the allegations in

paragraph X of said complaint contained, and, there-

fore, placing its denial upon this gTound, defendant de-

nies and leaves plaintiff to her proof thalt subsequent

to the death of said John D. McDougald or prior to the

commencement of this action, or at any other time, said

Mrs. J. A. McDougald assigned or transferred or set

over in writing, or otherwise, for a valuable or any con-

sideration, to plaintiff herein, all or any of said Mrs.

J. A. McDougald's right or title or interest in or to said

policy of insurance, with or without all or any money,

benefit or advantage to be had or derived therefrom;

but defendant alleges that if any such assignment or
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transfer was made it was without good or valuable con-

sideration therefor, and was void and of no legal force

or effect as far as defendant is concerned, and upon the

same ground defendant denies that ever since said time

or at or since any other time plaintiff herein has been

or is now the ow^ner or holder of said policy or of all

or any claims existing or alleged to exist thereunder

against defendant herein.

VIII.

Defendant denies that said John D. McDougald or

said Mrs. J. A. McDougald, or plaintiff herein, or they

or either or any of them, have or has, duly or at all,

performed or complied with all or any of the conditions

or provisions of said policy or any thereof, upon their*

or each or any of their part to be kept or performed,

and denies thait there has never been any indebtedness

against said policy; but on the contrary, defendant

avers that said policy and all rights and claims there-

under of every kind whatsoever, against defendant

lapsed and became forfeited and void and of no legal

force and effect as aforesaid, owing, among other rea-

sons, to the failure, neglect and refusal of said John

D. McDougald or any beneficiary or assignee of said

policy 'to pay the premium or indebtedness thereon ma-

tured, accrued and existing on said 30th day of June,

1897, and long prior to the death of said John D. Mc-

Dougald. Defendant further avers that no' premiums

whatever upon said policy have been paid, and if said

policy is now in full force and effect said premiums now

amoun^t to the sum of one thousand five hundred and
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sixty-nine (1,569) dollars, with interest thereon as fol-

lows: on six hundred and thirty-nine (639) dollars there-

of from the 11th day of September, 1895, on four hun-

dred and sixty-five (465) dollars thereof from the 30th

day of June, 1897, and on four hundred and sixty-five

(465) dollars thereof from the 30th day of June, 1898.

IX.

Defendant denies that the sum of ten thousand

(10,000) dollars, or any part thereof, or any sum what-

soever, is or remains due or owing or unpaid by defend-

ant to plaintiff on said policy or otherwise.

And for a further answer and as a second and sepa-

rate defense to the complaint on file herein, defendant

alleges:

I.

That by an Act of the Legislature of the State of New

York regulating the forfeiture of life insurance poli-

cies, entitled "An act to amend the insurance law, and

the Act amendatory thereof relative to capital and sur-

plus," approved April 8, 1897, it was among other things

enacted and provided that section 92 of chapter 218 of

said insurance law set forth in part in the complaint

herein be and the same was thereby amended so as to

read as follows:

"Sec. 92. No Forfeiture of Policy Without Notice.

—

No life insurance corporation doing business in this

state shall within one year after the default in pay-

ment of any premium, installment or interest declare

forfeited or lapsed, anj^ policy hereafter issued or re-

newed and not issued upon the payment of monthly or
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weekly premiums, or unless the same is a term insur-

ance contract for one year or less, nor shall any such

policy be forfeited, or lapsed, by reason of nonpayment

when due of any premium, interest or installment or

any portion thereof required by the terms of the policy

to be paid, within one year from the failure to pay such

premium, interest or installment unless a written or

printed notice seating the amount of such premium, in-

terest, installment, or portion thereof, due on such pol-

icy, the place where it shall be paid, and the person to

whom the same is payable, shall have been duly ad-

dressed and mailed to the person whose life is insured,

xyr the assignee of the policy, if notice of the assign-

men^t has been given tO' the corporation, at his or her

last known postofl&ce address in this state, postage

paid by the corporation, or by any officer thereof, or

person appointed by it to collect such premium, at least

fifteen and not more than forty-five days prior to the

date when the same is payable. The notice shall also

state that unless such premium, interest, insltallment

or portion thereof, then due, shall be paid to the cor-

poration, or to the duly appointed agent or person au-

thorized to collect such premium by or before the day

it falls due, the policy and all payments thereon will

become forfeited and void except as to the right to a

surrender value or paid-up policy as in this chapter pro-

vided. If the payment demanded by such notice shall

be made within its time limited therefor, it shall be

taken to be in full compliance with the requirements of

the policy in respect to the time of such payment; and
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no suclj polic}' shall in any case be forfeited or declared

forfeited, or lapsed, until the expiration of thirty days

after the mailing of such notice. The affidavit of any

officer, clerk, or agent of the corporation, or of anyone

authorized to mail such notice, that the notice required

by this section had been duly addressed and mailed by

the corporation issuing such policy, shall be presump-

tive evidence that such notice has been duly given. No

action shall be maintained to recover under a forfeited

policy, unless the same is instituted within one year

from the day upon which default was made in paying

the premium, installment, interest or portion thereof

for which it is claimed that forfeiture ensued.

"Sec. 3. This act shall take effect immediately."

II.

That a premium or installment upon the policy men-

tioned in the complaint herein matured and became

payable, and a default in the payment of, and a failure

to pay the same, occurred on the 30th day of June, 1897,

and said premium or installment was never paid nor

tendered, nor was any payment therefor or 'thereon

ever made, either by or on behalf of said John D. Mc-

Dougald, or by any beneficiary or assignee of said pol-

icy, and more than one year thereafter expired before said

eJohn D. McDougald died, and said policy and all rights

and claims of anv kind whatsoever thereunder was bv de-

fendant declared forfeited and lapsed, and became of

no legal force and effect at the expiration of one year,

from said 30th day of June, 1897, to wit, on the 30th

day of June, 1898.
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III.

Defendant denies that said John D. McDougald, or

plaintiff herein, or said Mrs. J. A. McDougald, or they

or either or any of them, have or has, duly or at all,

performed or complied with all or any of the conditions

or provisions of said policy upon their or each or any

of their part *to be kept or performed, and denies that

there has never been any indebtedness against said pol-

icy; but on the contrary, defendant avers that said

policy and all rights and claims thereunder of every

kind whatsoever agains't defendant, lapsed and became

forfeited and of no legal force and effect on the 30th

day of June, 1898, as aforesaid, owing to the failure of

said John D. McDougald or any beneficiary or assignee

of said policy to pay the premium and indebtedness

thereon, matured, accrued and existing one year prior

thereto, to wit, on the 30th day of June, 1897, and long

prior to the death of said John D. McDougald.

IV.

Defendant denies that the sum of ten thousand (10,-

000) dollars, or any part thereof, or any sum whatso-

ever, is or remains due or owing or unpaid by defend-

ant 'to plaintiff on said policy or otherwise.

And for a further answer and as a third and separate

defense to the complaint on file herein, defendant al-

leges :

I.

That by an Act of the Legislature of the State of New
York regulating the forfeiture of life insurance poll-
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cies, entitled "An act to amend the insurance law, and

the act amendatory thereof relative to capital and sur-

plus/' approYed April 8, 1897, it was among other things

enadted and provided that section 92 of chapter 218 of

said insurance law set forth in part in the complaint

herein be and the same was thereby amended so as to

read as follows:

"Sec. 92. No Forfeiture of Policv Without Notice.—

Ko life insurance corporation doing business in this

state shall vrithin one year after the default in pay-

ment of any premium, installment or interest declare

forfeited or lapsed, any policy hereafter issued or re-

newed and not issued upon the payment of monthly or

weekly premiums, or unless the same is a term insur-

ance contract for one year or less, nor shall any such

policy be forfeited, or lapsed, by reason of nonpayment

when due of any premium, interest or installment or

any portion thereof required by the terms of the policy

to be paid, within one year from the failure to pay such

premium, interest or installment unless a written or

printed notice stating the amount of such premium, in-

terest, installment, or portion thereof, due on such pol-

icy, the place where it shall be paid, and the person

to whom the same is payable, shall have been duly ad-

dressed and mailed to the person whose life is insured,

or the assignee of the policy, if notice of the assign-

ment has been given to the corporation, at his or her

last known postoffice address in this state, postage paid

by the corporation, or by any officer thereof, or per-

son appointed by it to collect such premium, at least
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fifteen and not more than for»ty-five days prior to the

date when the same is payable. The notice shall also

state that unless such premium, interest, installment

or portion thereof, then due, shall be paid 'to the cor-

poration, or to the duly appointed agent or person au-

thorized to collect such premium by or before the day

it falls due, the policy and all payments thereon will

become forfeited and void except as to the right to a

surrender value or paid-up policy as in this chapter pro-

vided. If the payment demanded by such notice shall

be made within its time limited therefor, it shall be

taken to be in full compliance with the requirements

of 1:he policy in respect to the time of such payment;

and no such policy shall in any case be forfeited or de-

clared forfeited, or lapsed, until the expiration of thirty

days after the mailing of such notice. The afifidavit of

any officer, clerk, or agent of the corporation, or of any-

one authorized to mail such notice that the notice re-

quired by this section had been duly addressed and

mailed by the corporation issuing such policy shall be

presumptive evidence that such notice has been duly

given. No action shall be maintained to recover under

a forfeited policy, unless the same is instituted within

one year from the day upon which default was made

in paying the premium, installment, interest or portion

thereof for which it is claimed that forfeiture ensued.

"Sec. 3. This act shall taken effect immediately."

II.

That a premium or installment upon the policy men-

tioned in the complaint herein matured and became
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payable, and a default in the payment of, and a failure

to pay the same, occurred on the 30th day of June, 1897,

and said premium or installment was never paid nor

tendered, nor was any payment therefor or thereon ever

made, either by or on behalf of said John D. McDoug-

ald, or by any beneficiary or assignee of said policy, and

this action was not instituted within one year from said

30th day of June, 1897, the day upon which default was

made in paying the premium upon said policy as afore-

said, and said action, therefore, is barred by the pro-

visions of the Act of April 8th, 1'89'7, hereinbefore

quoted.

III.

Defendant denies that said John D. McDougald, or

plaintiff herein, or said Mrs. J. A. McDougald, or they

01' either or any of them, have or has, (dul}' or at all,

performed or complied with all or any of the conditions

or provisions of said policy upon their or each or any

of their part to be kept or performed, and denies that

there has ever been any indebtedness against said pol-

icy; but on the contrary, defendant avers that said pol-

icy and all rights and claims thereunder of every kind

whaltsoever against defendant, lapsed and became for-

feited and of no legal force and effect on the 30th day

of June, 1898, as aforesaid, owing to the failure of said

John D. McDougald or any beneficiary or assignee of

said policy to pay the premium and indebtedness there-

on, matured, accrued and existing one year prior there-

to, to wit, on the 30th day of June, 1897, and long prior

to the death of said John D. McDougald.
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IV.

Defendant denies that the sum of ten thousand (10,-

000) dollars, or any part thereof, or any sum whatso-

ever, is or remains due or owing or unpaid by defend-

ant 'to plaintiff on said policy or otherwise.

And for a further answer and as a fourth and sepa-

rate defense to the complaint on file herein, defendant

alleges:

I.

That on or about the 4th day of October, 189^5, in com-

pliance with a written application theretofore made to

it, defendant made, executed and delivered to said John

D. McDougald a policy of life insurance practically in

the words and figures and of the tenor set forth in para-

graph III of said complaint; but said policy was so

made, executed and delivered as of and in'tended and

considered by the parties thereto as commencing on the

30th day of June, 1895, at the request of said McDoug-

ald and in order that he might thereby secure a lower

rate and premium upon said policy than if said policy

commenced to run at its dafte aforesaid.

II.

Defendant further alleges that said John D. McDoug-

ald, on the 9th day of July, 1898, for valuable considera-

tion, returned and surrendered to defendant said policy

of insurance and rescinded the contract with defend-

ant therein contained and all claims against defendant

thereunder, and thereby released defendant from all lia-

bility, claim or demand of any and every kind whatso-
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ever arising from or under or by virtue of said policy

and contract, and from the payment of any and all

moneys to be derived therefrom, and thereupon defend-

ant canceled said contract and became discharged of

any and all liability of every kind whaltsoever to plain-

tiff thereunder.

III.

Defendant avers that it has no information or belief

sufficient to enable it to answer the allegations in para-

graph VII of said complaint contained, and upon thisi

ground, therefore, denies and leaves plaintiff to her

proof that on March 5th, 1896, or at any other time,

said John D. McDougald, for value received, or other-

wise, or for any good or valuable consideration, as-

signed or transferred or set over to Mrs. J. A. McDoug-

ald, of the City of Stockton, State of California, or else-

where, said policy of insurance, or his title thereto, or

any interest therein, with or without all or any divi-

dend, benefit or advantage to be had or derived there-

from.

IV.

Defendant has no information or belief sufficient to

enable it to answer the allegations in paragi*aph X of

said complaint contained and, therefore, placing its de-

nial upon this ground, defendant denies and leaves

plaintiff to her proof that at any time said Mrs. J. A.

McDougald assigned or transferred or set over, in writ-

ing, or otherwise, for a valuable or any consideration,

to plaintiff herein, all or am^ of said Mrs. J. A. Mc-

Dougald's right or title or interest in or to said policy
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of insurance, with or without all or any money, bene-

fit or advantage to be had or derived therefrom; but

defendant alleges that if any such assigTiment or trans-

fer was made it was without good or valuable considerar

tion therefor, and was void and of no legal force or

effect as far as defendant was concerned, and upon the

same ground defendant denies that ever since said time,

or at or since any other time plaintiff herein has been

or is now, the owner or holder of said policy or of all

or any claims existing or alleged to exist thereunder

against defendant herein.

V.

Defendant denies that said John D. McDougald or

said Mrs. J. A. McDougald, or plaintiff herein, or they

or either or any of them, have or has, duly or at all,

performed or complied with all or any of the conditions

or provisions of said policy, or any thereof, upon their

or each or any of their part to be kept or performed,

and denies that there has never been any indebtedness

againsit said policy; but on the contrary defendant

avers that said policy was, in consideration of the re-

lease to said John D. McDougald of the premium due

thereon on the said 30th day of June, 1897, and other

valuable consideration, rescinded and canceled, and all

claims against defendant of every kind and nature

whatsoever became terminated as hereinbefore set

forth in paragraph II hereof.

VI.

Defendan't denies that the sum of ten thousand (10,-

000) dollars, or any part thereof, or any sum whatso-
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ever, is or remains due or owing or unpaid by defend-

ant to plaintiff on said policy or otherwise.

And for a further answer and as a fifth and separate

defense to the complaint on file herein, defendant al-

leges :

I.

That on the 11th day of September, 1895, at the City

of Stockton, within this District and State of Califor-

nia, one John D. McDougald made written application

to defendant for the issuance and delivery to him of a

policy of insurance upon his life, in which application

said John D. McDougald expressly contracted and

agreed with defendant that if said policy should be

issued and delivered to him, no suit should be brought

against defendant after two years from the time when

a cause of action should have arisen thereon, nor after

two years from the time of said applicant's death.

II.

That on the 4th day of October, 1895, in compliance

with said application, defendant made, executed and de-

livered to said John D. McDougald and the latter ac-

cepted the policy of life insurance applied for, in the

words and figures and of the tenor set forth in para-

graph III of the complaint herein; but said policy was

so made, executed and delivered as of, and intended

and considered by the parties thereto as commencing

on the 30th day of June, 1895, at the request of said

John D. McDougald and in order that he might thereby

secure a lower rate and premium upon said policy than

if said policy commenced to run at its date aforesaid.
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III.

Defendant denies that said John D. McDou^ald or the

alleged assignee of said policy, Mrs. John D. McDoug-

ald or plaintiff herein, or ^they or either or any of them,

have or has duly or at all performed or complied with

all or any of the conditions or provisions of said policy,

or any thereof, upon their or each of their part to be

kept or performed.

IV.

That more than two years have elapsed from the time

that the alleged cause of adtion arose which is set forth

in the complaint herein to the time when the above en-

titled action was brought, and the same is therefore

barred by the provisions of said application hereinbe-

fore referred to.

V.

Defendant denies 'that the sum of ten thousand

(10,000) dollars or any part thereof or any sum whatso-

ever is or remains due or owing or unpaid by defendant

to plaintiff on said policy or otherwise.

And for a further answer and as a sixth and separate

defense to the complaint on file herein, defendant al-

leges:

I.

That on the 4th day of October, 1895, at the City of

Stockton, within the State and Northern District of

California, defendant executed and delivered to one

John D. McDougald and the latter accepted as of the

30th day of June, 1895, a policy and contract of insur-

ance upon said McDougald's life in the sum of ten thou-
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sand (10,000) dollars, wherein and whereby it was,

among other things, provided and agreed between the

parties thereto, as follows:

"If any premium is not paid on or before the day

when due, this policy shall become void, and all pay-

ments previously made shall remain the property of

the company, except as hereinafter provided.

"A grace of one month will be allowed in payment

of subsequent premiums after this policy shall have been

in force three months, subject to an interest charge at

the rate of five per cent per annum for the number of

days during which the premium remains due and un-

paid. During the month of grace this policy remains

in force, and the unpaid premium, with interest as

above, remains an indebtedness to the company, which

will be deducted from the amount payable under thist

policy if the death of the insured shall occur during the

month."

II.

That on the 30th day of June, 1897, a premium of four

hundred and sixty-five (465) dollars became due and

payable upon said policy, but said premium was not,

nor was any part thereof ever paid by or on behalf of

said McDougald nor by anyone interested in said policy

or otherwise, and the same is now due, unpaid and pay-

able to defendant, although more than a month, to wit,

over five years have elapsed from the time of said de-

linquency. Wherefore said policy and each and every

part thereof became and now is void and of no force or

effect whatsoever.
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III.

Defendant admits that it was provided in the appli-

cation for the policy of insurance herein involved, and

thereby but not otherwise agTeed, subject, however, to

the other terms and conditions in said application and

policy, including the specific provision therein herebe-

fore quoted in paragraph I of this separate answer and

defense "that the contract contained in such policy and

in this application shall be construed according to the

laws of the State of New York, the place of said con-

tract being agreed to be the home office of said company

in the City of New York."

IV.

Defendant denies that said John D. McDougald or

plaintiff herein or Mrs. J. A. McDougald or they or

either or any of them have or has duly or at all per-

formed or complied with all or any of the conditions

or provisions of said policy upon their or each or any

of their part to be kept or performed, and denies that

there never has been any indebtedness against said

policy.

V.

Defendant denies that the sum of ten thousand

( 10,000) dollars or any part 'thereof or any sum what-

soever is or remains due or owing or unpaid by defend-

ant to plaintiff on said policy or otherwise.

And for a further answer and as a seventh and sepa-

rate defense to the complaint on file herein, defendant

alleges:
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I.

That on or about the 4th day of October, 1895, in

compliance with the written application theretofore

made to it, defendant made, executed and delivered to

one John D. McDougald a policy for a two-years' term

life insurance and not otherwise, in the words and fig-

ures and of the tenor substantially set forth in para-

graph III of said complaint and said policy was so

made, executed and delivered as of and intended and

considered by the parties thereto as commencing on the

30th day of June, 1895, and the said John D. McDoug-

ald then and there gave the defendant, in payment for

said tw^o-years' term insurance and not otherwise, a

promissory note for six hundred and thirty-nine (639)

dollars, payable September 11th, 1896, w^hich said note,

however, has never been paid in whole or in part, and

no other premium or payment or installment thereof has

ever been made upon said policy, either by or on behalf

of said John D. McDougald or by or on behalf of any

assignee or beneficiary of said policy.

11.

That in and by the terms and provisions of said pol-

icy and by the express agreement of the parties there-

to, the insurance upon the life of said John D. McDoug-

ald therein provided terminated and lapsed on the 30th

dav of June, 1897, and thereafter became of no further

force or effect, and said John D. McDougald failed, neg-

lected and refused to continue or renew the insurance

or any part thereof by paying or tendering any premium

or making or tendering any payment upon said policy,
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other or further than hereinbefore stated, nor was said

policy renewed or continued in force by any beneficiary

or assignee thereof by paying or tendering any premium

or making any payment thereon or otherwise.

III.

Defendant denies that said John D. McDougald or said

Mrs. J. A. McDougald or plaintiff herein, or they or

either or any of them, have or has, duly or at all, per-

formed or complied with all or any of the conditions or

provisions of said policy or any thereof, upon their or any

of their part to be kept or performed, and denies that

there has never been any indebtedness against said policy.

IV.

Defendant denies that the sum of ten thousand (10,000)

dollars or any part thereof or any sum whatsoever is or

remains due, or owing, or unpaid by defendant to plain-

tiff on said policy or otherwise.

And for a further answer and as an eighth and sepa-

rate defense to the complaint on file herein, defendant

alleges

:

I.

That on or about the 4th day of October, 1895, it made,

executed and delivered to one John D. McDougald the pol-

icy of life insurance substantially set forth in paragraph

III of said complaint, but denies that said policy was in

full or any force or effect at the time of the death of

said John D. McDougald. On the contrary, defendant

avers that on the 30th day of June, 1897, said John D.

McDougald and said Mrs. J. A. McDougald elected to have
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said policy and all their rights thereunder terminated and

thereupon notified defendant of said election, whereupon

the latter, relying upon this election and determination

of said John D. McDougald and said Mrs. J. A. Mc-

Dougald, at all times subsequent to said 30th day of June,

1897, with the knowledge and consent of said McDougald

in his lifetime and of said Mrs. J. A. McDougald, and with

the knowledge and consent of plaintiff herein since the

death of said John D. McDougald, treated said policy as

lapsed, abandoned and terminated, and relying upon the

conduct of said John D. McDougald and of said Mrs. J.

A. McDougald, abstained from taking any further act or

step in relation to said policy by way of sending out any

further notices thereunder since said 30th day of June,

1897, or otherwise, in order to effect the cancellation and

termination of said policy.

11.

Defendant denies that said John D. McDougald or said

Mrs. J. A. McDougald or plaintiff has or have, duly or

otherwise, performed or complied with all or any of the

conditions or provisions of said policy upon his, her, their

or any of their part, and denies that there never has

been any indebtedness against said policy.

III.

Defendant denies that the sum of ten thousand (|10,-

000) dollars or any part thereof now remains due, owing

or unpaid by defendant to plaintiff.

And for a further answer and as a ninth and separate

defense to the complaint on file herein, defendant alleges

:
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I.

That on or about the 4th day of October, 1895, it made,

executed and delivered to one John D. McDougald the pol-

icy of life insurance substantially set forth in paragraph

III of said complaint, but denies that said policy was in

full or any force or effect at the time of the death of said

John D. McDougald.

IL

Defendant alleges that plaintiff should be and is es-

topped from alleging or proving, and should not be permit-
I yarn

ted to allege or prove that it did not give, mail to or serve

upon said John D. McDougald or said Mrs. J. A. Mc-

Dougald, in the manner and at the time prescribed by

statute pleaded in part in said complaint or otherwise,

the notices or any of them thereby alleged to be prescribed,

and that he or she or they never received any such notice

or notices or any other notice prescribed or claimed to be

prescribed by any statute of said State of New York or any

other notice whatsoever than that hereinafter in this

paragraph mentioned, for that on the day of

1897, defendant in writing notified and informed said

John D. McDougald and said Mrs. J. A. McDougald, at

the City of Stockton in the County of San Joaquin and

said State of California, that a premium of four hundred

and sixty-five (465) dollars then about, to wit, on the 30th

day of June, 1897, to become due, payable and necessary

to be paid on said policy of insurance for the continuance

or renewal thereof was due at the time last mentioned and

payable at the time in said policy specified, and defendant

therein and thereby duly demanded payment of said pre-
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mium in said sum at such time, and therein and thereby ten-

dered and offered to furnish its receipt therefor, duly exe-

cuted by its proper officers thereunto duly authorized ; but

said John D. McDougald and Mrs. J. A. McDougald and

each thereof, being so notified and informed by defendant

in the premises, by said written notice and otherwise, re-

fused to pay or cause to be paid said premium or any part

thereof, and then and there intending to induce and for

the purpose of inducing defendant to rely upon the same,

informed it and led it to believe, by their actions and con-

duct, that he and they and each thereof, was and wero

unable and unwilling to pay said premium or any part

thereof, or any premium or part thereof, thereafter accru-

ing on said policy to defendant.

Defendant moreover alleges that said John D. McDou-

gald and Mrs. J. A. McDougald and each thereof then in-

tended to allow said policy to lapse and become forfeited

by want of payment of said premium or premiums or any

future premium or premiums accruing thereon, and de-

fendant then and there and ever since, relying upon said

representations and conduct of said John D. McDougald

and Mrs. J. A. McDougald and of each thereof, was

thereby induced to and did declare, consider and treat

said policy and contract of insurance as forfeited and

abandoned and of no further force and effect.

III.

Defendant denies the allegations in paragraph VIII of

said comj>laint contained and denies that said John D.

McDougald and said Mrs. J. A. McDougald or plaintiff,

or any thereof, have or has, duly or otherwise, performed
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or complied with all or any of the conditions or provisions

of said policy upon their or ea<?h of their part to be kept

or performed, and denies that there never has been any

indebtedness against said policy and that the whole or any

part of the sum therein provided to be paid under certain

contingencies, to wit, ten thousand (10,000) dollars, re-

mains or is now^ due or owing or unpaid from defendant

to plaintiff.

Wherefore, defendant prays that the complaint herein

be dismissed and that it have judgment against plaintiff

for its costs in this behalf sustained.

PAGE, McOUTOHEN & KNIGHT,

Attorneys for Defendant.

United States of America,

State and Northern District of California,

City and County of San Francisco,—ss.

Charles A. McLane, being first duly sworn, deposes and

says:

That he is an agent of the corporation defendant in the

above-entitled action; that he has read the foregoing

amended answer to the complaint herein and knows the

contents thereof; that the same is true of his own knowl-

edge except as to the matters which are therein stated on

his or defendant's information or belief, and as to those

matters that he believes it to be true.

Affiant makes this affidavit in verification of said

amended answer, for the reason that the defendant is a

corporation created, organized and existing under and

by virtue of the laws of the State of New York, having
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its principal office and place of business in the City.

County and said State of New York, and that all of its

officers reside out of and are now absent from said State

and Northern District of California and said City and

County of San Francisco where defendant's attorneys re-

side, and for the further reason that the facts set forth

in said amended answer are within the knowledge of

affiant. ! .

CHAS. A. McLANE.

Subscribed and sworn to before me, this 21st day of

December, 1904.

[Seal] FRANK L. OWEIn,

Notary Public in and for the City and County of San

Francisco, State and Northern District of California,

duly commissioned and residing therein.

[Endorsed] : Service of a copy of the within amended

answer is hereby admitted this 23d day of December, 1904.

VAN NESS & REDMAN,

L. A. REDMAN,
Attorneys for Plaintiff.

Filed December 23, 1904. Southard Hoffman, Clerk.

By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States^ in and for the

Ninth Circuity Northern District of California.

CARRIE B. McDOUGALD, \

Plaintiff,

vs.

NEW YORK LIFE INSURANCE COM-

PANY (a Corporation),

Defendant.

Findings of Fact and Conclusions of Law.

The above-entitled action came on regularly for trial be-

fore the Court sitting without a jury on December 23d,

1904, L. A. Redman, Esq., appearing on behalf of plain-

tiff and Messrs. Page, McCutchen & Knight, appearing on

defendant's behalf. Evidence documentary and oral hav-

ing been adduced, and the case submitted for decision, the

Court having fully considered the same, now makes the

following findings of fact and draws therefrom the follow-

ing conclusions of law:

FINDINGS OF FACT.

I.

That on October 4, 1895, in compliance with a written

application theretofore made to it, defendant executed and

delivered to John D. McDougald the policy of life insur-

ance set forth in the complaint herein.

II.

That the first two years term insurance premium upon

the policy was paid by said John D. McDougald by the
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execution and delivery to defendant of his promissory note

payable September 11th, 1896, which said note, however,

was never paid in whole or in part.

III.

That the first life premium ujDon said policy became due

and payable, by the terms of the policy, on June 30th,

1897, or within or at the expiration of thirty days there-

after, but said premium was never paid in whole or in part

nor was any other premium or installment or payment in

the nature of premium or otherwise ever paid, made or

tendered upon said policy by or on behalf of said John D.

McDougald or any assignee of said policy.

IV.

That defendant did not declare said policy forfeited or

lapsed until more than one year after default had been

made as aforesaid in payment of said first life premium on

said policy, at the expiration of which time said policy was

so declared lapsed and forfeited b}^ defendant.

CONCLUSIONS OF LAW.

I.

If the so-called New York Notice Law is applicable to

said policy it is the Act of April 8, 1897, amending sec-

tion 92 of chapter 218 of the Insurance Laws of New York

which is thus applicable and not the Act of October 1,

1892.

II.

That the foregoing policy was not in full or any force

or effect at the time of the death of said John D. Mc-

Dougald.
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III.

That judgment should be entered for the defendant with

costs.

Dated, August 29th, 1905.

WILLIAM H. HUNT,

Judge.

[Endorsed] : Filed September 2, 1905. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.

In the Cwcuit Court of the Umted States^ Ninth Jiulicial

Circuity Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

No. 13,014.

NEW YORK LIFE INSURANCE COM-f

PANY (a Corporation),

Defendant.

Judgment.

This cause having come on regularly for trial upon the

23d day of December, 1904, being a day in the November,

1904, term of said Circuit Court, before the Court sitting

without a jury, a trial by jury having been waived by stipu-

lation duly filed ; and L. A. Redman, Esq., having appeared

as attorney for the i^laintiff, and Samuel Knight, Esq.,

having appeared as attorney for the defendant, and the
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trial having been proceeded with upon the 24th day of De-

cember, in said year and term, and evidence, oral and docu-

mentary, upon behalf of the respective parties having been

introduced and closed, and the cause having been argued

by the attorneys for the respective parties, and submitted

to the Court for consideration and decision, and the Court,

after due deliberation, having filed its findings in writing,

and ordered that judgment be entered herein in accordance

therewith

:

Now therefore, by virtue of the law, and by reason of the

findings aforesaid, it is considered by the Court that plain-

tiff take nothing by this action; that defendant go hereof

without day, and that said defendant recover from said

plaintiff its costs herein expended, taxed at f .

Judgment entered September 2, 1905.

SOUTHARD HOFFMAN,

Clerk.

A true copy.

[Seal] Attest: SOUTHARD HOFFMAN,

Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Filed September 2, 1905. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.
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In the Circuit Court of the United States^ Ninth Judicial

Circuity in and for the Northern District of California.

CARRIE B. McDOUGALD, \

No. 13,014.
vs.

NEW YORK LIFE INSURANCE COM-

PANY.

Certificate to Judgment-Roll.

I, Southard Hoffman, clerk of the Circuit Court of the

United States, for the Ninth Judicial Circuit, Northern

District of California, do hereby certify that the foregoing

papers hereto annexed constitute the judgment-roll in the

above-entitled action.

Attest my hand and the seal of said Circuit Court, this

2d day of September, 1905.

[Seal] SOUTHARD HOFFMAN,

Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Judgment-roll. Filed September 2, 1905.

Southard Hotfman, Clerk. By J. A. Schaertzer, Deputy

Clerk.
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In the Circuit Court of the United States, in and for the

Ninth Circuity, Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

NEW YORK LIFE INSURANCE COM-!

PANY (a Corporation),
]

Defendant.

'

Memorandum Opinion.

HUNT, Judge.—The pleadings and evidence in this case

show the following" to be the facts

:

On October 4, 1895, in compliance with a written ap-

plication, the defendant delivered to John D. McDougald,

a policy of life insuance for |10,000, the two year tenn of

Avhich expired June 30, 1897. In payment for the pre-

mium on this two year term insurance the defendant ac-

cepted said McDougald's note; this note was never paid.

In order to continue the policy beyond the two year term,

a life premium of $465 was due and payable June 30, 1897.

Neither this nor any subsequent premium on the policy

has ever been paid, in whole or in part. The 30th day of

June, 1898, marked the expiration of a j^ear, from the time

when first default was made in the payment of premium.

On July 14, 1898, the defendant insurance company can-

celed the policy for the default in payment of premium.

This action was commenced November 16, 1900.
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The facts being as aboye stated, under no view of the

law can recovery be had in this action, for by the express

terms of the contract, ^'if any premium is not paid on or

before the day when due," the policy—after one month's

grace—ipso facto, became void.

But it is strenuously contended by counsel for plaintiff

that the insurance laws of the State of New York apply to

this contract, and that thereby, notwithstanding the un-

ambiguous terms of the contract itself, the plaintiff may

recover in this action. This contention is, however, with-

out merit. If indeed the Notice Law of the State of New

York is applicable to this contract, it is the law which

went into effect April 8, 1897 ; since the default in payment

of premium occurred June 30, 1897 (Rosenplanter vs.

Provident Sav. Life Assur. Soc. of New York, 96 Fed.

721), and this law by its express terms excluded the case

at bar. Its language is as follows:

"No life insurance corporation doing business in this

State shall within one year after the default in payment

of any premium, installment or interest declare forfeited

or lapsed uny policy issued or renewed and not issued upon

the payment of monthly or weekly premiums, or unless

the same is a term insurance contract for one year or less;

nor shall any such policy be forfeited, or lapsed, by reason

of nonpayment when due of any premium, interest or in-

stallment or any portion thereof required by the terms of

the policy to be paid, within one year from the failure to

pay such premium, interest or installment, unless a writ-

ten or printed notice, etc.''
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In the case at bar the insurance company made no at-

tempt to cancel the policy within one year after default

in payment of premium. The default occurred June 30,

1897; the cancellation by the company of the policy did

not occur until July 14, 1898; therefore the law of the

State of New York, so far as it relates to the matter of no-

tice neither affects nor modifies the express terms of the

contract, and such being the case, they are controlling,

and by their plain provisions, the policy was null and

void at the time this action was instituted, hence action

cannot be maintained thereon.

The plaintiff has no equities; she must recover, if at

all, upon her strict legal rights. The Supreme Court, in

a late decision, employed language which is particularly

pertinent to the case at bar; Mr. Justice Brewer, speaking

for the Court, says

:

"The insured failed to pay, and continued such failure

for four years prior to his death; yet notwithstanding his

failure to perform his part of the contract—^and perform-

ance by the insured underlies the obligation of the insur-

ance company to perform on its part—this action was

brought to compel the same performance by the company

that would have been due if he had performed. It is sim-

ple justice between two parties to a contract containing

depending stipulations that neither should be permitted

to exact performance by the other without having himself

first performed. It is true cases arise in whicli one party

is enabled to take advantage of some statutory provision

and exact compliance from the other without having him-

self first complied, and Courts may not ignore the scope
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and efficacy of such statutory provisions, but nevertheless,

a judgment for failure to perform against one party in

favor of the other, when the la^tter was the first delinquent,

is offensive to the sense of righteousness and fair deal-

ing. * * * Courts have always set their faces

against an insurance company which, having received its

premiums, has sought by technical defenses to avoid pay-

ment, and in like manner should they set their faces

against an effort to exact payment from an insurance com-

pany when the premiums have deliberately been left un-

paid/' (Mutual Life Ins. Co. vs. Hill, 193 U. S. 551.)

From these views it follows that the evidence offered

at the trial relating to the affidavit touching the mailing

of notice to the assured and assignee becomes wholly ir-

relevant and immaterial, and the objections thereto were

well taken.

Judgment for the defendant.

WILLIAM H. HUNT,

Judge.

[Endorsed] : Filed May 22, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States^ in and for the Ninth

Circuit, Northern District of California.

CARRIE B. McDOUGALD, \

;

Plaintiff,

vs.

THE NEW YORK LIFE INSURANCE i

COMPANY (a Corporation),

Defendant.

Petition for Writ of Error.

Carrie B. McDougald, the plaintiff in" the above-en-

titled action, feeling herself aggrieved by the judgment

entered therein on the 2d day of September; 1905; where-

by it was adjudged that plaintiff take nothing by said

action and that defendant have judgment for its costs;

comes now by Van Ness & Redman, her attorneys, and

petitions said Court for an order allowing her, said

plaintiff, to prosecute a writ of error to the United

States Circuit Court of Appeals in and for the Ninth

Circuit under and a-ccording to the laws of the United

States in 'that behalf made and provided, and also that

an order be made fixing the amount of a bond which

said plaintiff shall give upon said writ of error, and

that upon the giving of such bond all further proceed-

ings in this court be stayed until the determination of

said writ of error by <the said United States Circuit

Court of Appeals in and for said Ninth Circuit.
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And your petitioner will ever pray, etc.

CARRIE B. McDOUGALD,

By VAN NESS Si REDMAN,
Her Attorneys.

In the Circuit Court of the United States, in and for the Ninth

Circuity Northern District of California,

CARRIE B. McDOUGALD, \

Plaintiff,
j

vs. /

\

THE NEW YORK LIFE INSURANCE
COMPANY (a Corporation),

Defendant.

Assignment of Errors.

Now comes Carrie B. McDougald, the plaintiff in the

above-entitled action, by Van Ness & Redman, her at-

torneys, and specifies the following as the errors upon

which she will rely and which she will urge upon her

writ of error in the above-entitled action, tO' wit:

I.

That the Circuit Court of the United States for the

Ninth Circuit, Northern District of California, erred in

deciding that the first life premium referred to in the

complaint became due and payable by its terms on June

30th, 1897, or within, or at the expiration of thirty days

thereafter, or at any time prior to June 30th, 1898, or

within, or at the expiration of thirty days thereafter.
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11.

That the Circuit Court of the United States for the

Ninth Circuit, Northern District of California, erred in

deciding that the New York notice law, as amended

by the Act of April 8th, 1897, is applicable to the policy

sued on, and erred in deciding thait the Act of October

1st, 1892, was not applicable to said policy.

III.

That said Court erred in entering judgment herein in

favor of defendant and against plaintiff.

BUDD & THOMPSON,

VAN NESS & EEDMAN,

Attorneys for Carrie B. McDougald, Plaintiff in said Ac-

tion.

I7i the Circuit Court of the United States^ in and for the Ninth

Circuity Northern District of California,

CARRIE B. McDOUGALD,
Plaintiff,

vs.

THE NEW YORK LIFE INSURANCE
COMPANY (a Corporation),

Defendant.

Order Allowing Writ of Error.

Upon motion of 'the attorneys for the plaintiff in the

above-entitled action, and upon the filing of the annexed
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petition for writ of error and assignment of errors, it

is

Ordered that a writ of error as prayed for in said peti-

tion be allowed, and that the amount of the bond to be

given by plaintiff upon said writ of error be and the

same is hereby fixed at the sum of three hundred (300)

dollars; and that upon the giving of said bond all fur-

ther proceedings in this court be stayed pending the de-

termination of said writ of error by the United States

Circuit Court of Appeals in and for the Ninth Circuit.

Dated, October 17, 1905.

MORROW,
Judge.

[Endorsed]: Filed October 17th, 1905. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy Clerk.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

No. 13,014.

NEW YORK LIFE INSURANCE COM-
'

PANY (a Corporation),

Defendant.

Clerk's Certificate to Record on Writ of Error.

I, Southard Hoffman, Clerk of the Circuit Court of the

United States, of the Ninth Judicial Circuit, in and for
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the Northern District of California, do hereby certify

the foregoing seventy-nine (79) pages, numbered from 1

to 79, inclusive, to be a full, true and correct copy of

tihe record and proceedings in the above and therein en-

titled cause, as the same remains of record and on file

in the office of the clerk of said court, and that the same

constitute the return to the annexed writ of error.

I further certify, 'that the cost of the foregoing return

to writ of error is $45.20; that said amount was paid by

the attorneys for the above-named plaintiff; and that

the original writ of error and citation issued in said

cause are hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 30th day

of October, A. D. 1905.

[Seal] SOUTHARD HOFFMAN,
Clerk of the United States Circuit Court, Ninth Judi-

cial Circuit, Northern District of California.
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In tM CirGuit Court of the United States, in and for the Ninth

Circuit, Northern District of California.

OAKRIE B. McDOUGALD,

Plaintife,

vs.

THE NEW YORK LIFE INSURANCE

!

COMPANY (a Corporation),
]

Defendant.
^

Writ of Error.

United States of America—ss. ;

The President of the United States to the Honorable,

the Judges of the Circuit Court of the United States

for the Ninth Circuit, Northern District of Califor-

nia, Greeting:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court before you, or some of you, between Carrie

B. McDougald, plaintiff in error, and the New York Life

Insurance Company, a corporation, defendant in error,

manifest error hath happened, to the great damage of

the said Carrie B. McDougald, plaintiff in error, as by

her complaint appears:

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you,
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if judgment be therein given, that then, under your

seal, distinctly and openly, you send the record and pro-

ceedings aforesaid, with all things concerning the same,

to the United States Circuit C^urt of Appeals for the

Ninth Circuit, together with this writ-, so that you have

the same at the city of San Francisco in the State of

California on the 17th day of November next in the

said Circuit Court of Appeals to be then and there held,

that the re<}ord and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error what

of right and according to the laws and customs of the

United States should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, the 19th day of Oc-

tober, in the 3^ear of our Lord one thousand nine hundred

and five.

[Seal] SOUTHARD HOFFMAN,
Clerk of the Circuit Court of the United States for the

Ninth Circuit, Northern District of California.

Allowed by

MORROW,
Circuit Judge.

Service of the within writ and receipt of a copy there-

of is hereby admitted this 19th day of October, 1905.

PAGE, McCUTCHEN & KNIGHT,
Attorneys for Defendant in Error.

The answer of the Judges of the Circuit Court of the

United States of the Ninth Judicial Circuit, in and for

the Northern District of California.
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The record and all proceedings of the plaint where-

of mention is within made, with all things touching the

same, we certify under the seal of our said Court to the

United States Circuit Court of Appeals for the Ninth

Circuit within mentioned, at the day and place within

contained in a certain schedule to this writ annexed, as

within we are commanded.

By the Court.

[Seal] SOUTHAED HOFFMAN,
Clerk.

[Endorsed] : No. 13,014. In the Circuit Court of the

United States, in and for the Ninth Circuit, Northern

District of California. Carrie B. McDougald, Plaintiff,

vs. The New York Life Insurance Company (a Corpora-

tion), Defendant. Writ of Error. Filed Oct. 20, 1905.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

aerk.

In the Circuit Ccnirt of tJie United States, in and for the Ninth

Circuit, Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

THE NEW YORK LIFE INSURANCE!
COMPANY (a Corporation),

j
Defendant. /

Citation.

United States of America,—ss.

The President of the United States to the New York

Life Insurance Company, a Corporation, Greeting:
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You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals for the

Ninth Circuit, to be holden at the city of San Francisco

in the State of California within thirty (30) days from

the date hereof, pursuant to a writ of error in the clerk's

office of the Cii'cuit Court of the United States for the

Ninth Circuit, Northern District of California, wherein

Carrie B. McDougald is plaintiff in error and you are

defendant in error, to show cause, if any there be, why

the judgment rendered against the said plaintiff in error

as in the said writ of error mentioned should not be cor-

rected, and why speedy justice should not be done to

the parties in that behalf.

Witness the Honorable WM. W. MORROW, United

States Circuit Judge for the Ninth Judicial Circuit, at

San Francisco, this 19th day of October, A. D. 1905.

WM. W. MORROW,
United States Circuit Judge.

Service of the within citation by copy admitted this

19th day of October, A. D. 1905.

PAGE, McCUTCHEN & KNIGHT,

Attorneys for Defendant in Error.

[Endorsed]: No. 13,014. In the Circuit Court of the

United States, in and for the Ninth Circuit, Northern

District of California. Carrie B. McDougald, Plaintiff,

vs. The New^ York Life Insurance Company (a Corpora-

tion), Defendant. Qtation. Filed Oct. 20, 1905.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

Clerk.
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[Endorsed] : No. 1270. United States Circuit Court

of Appeals for the Ninth Circuit. Carrie B. McDougald,

Plaintiff in Error, vs. New York Life Insurance Company

( a Corporation), Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Circuit

Court for the Northern District of California.

Filed November 13, 1905.

F. D. MONCKTON,
Clerk.
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UNITED STATES CIRCOIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

CARRIE B. McDOUGALD,
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vs.
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COMPANY, a Corporation,

Defendant in Error.

DEC -6

BRIEF OF PLAINTIFF IN ERROR,

Error to the Circuit Court of the United States for the Northern
District of California.

L. A. REDMAN,
A ttorneyfor Plaintiff in Erro r.
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IN THE
UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

CARRIE B. McDOUGALD, \

Plaintiff in Error,
j

vs.
^

NEW YORK LIFE INSURANCE
COMPANY, (a corporation),

Defenda7it in Error.

BRIEF FOR PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.
This is an action on a policy of life insurance. On

October 4th, 1895, defendant issued to J. D. McDougald
a policy on his life in the sum of $10,000, payable to

his estate on his death. The policy was described

as a ^^combination term and life policy."* By its

terms a premium of $639 was payable in advance at

the time of the execution of the policy, and the first

4ife" premium, amounting to the sum of $465, be-

came payable on the 30th of June in every year after

the expiration of the ^Herm'' period of two years.

(Record, page 3.)

McDougald gave his note in payment of the two

year term premium, but did not pay the same at

maturity. There was, however, no stipulation in the

note that its non-payment should operate to forfeit

the policy.

Prior to his death, which occurred on November
17th, 1898, McDougald assigned said policy to his

sister-in-law, Mrs. Margaret McDougald, as security



for an indebtedness, which indebtedness, after his

death, was assumed personally by his widow, the

plaintiff herein, to whom said policy was thereupon

assigned by Mrs. Margaret McDougald.

In support of her right to recover upon the policy

plaintiff advances two propositions, either of which,

if w^ell founded, entitles her to a judgment. She con-

tends firstly, that by the terms of the policy itself it

w^as in full force at the time of McDougald's death;

and secondly, that, assuming this proposition to be

imtenable, under the laws of New York defendant was

obliged to mail notices of premiums to Mrs. McDoug-
ald, the assignee of the policy, and that said notices

were never sent. The grounds upon which these con-

tentions rest will be more fully set forth in the ensuing

argument. The lower Court ruled against plaintiff

upon both points and accordingly rendered judgment

for defendant.

There were some formal issues raised by the plead-

ings, in respect to which evidence was introduced, but

the Court below made no findings upon them, upon

the theory, as we understand it, that they were imma-

terial by reason of the views respecting the vital issues

in the case. Of course, plaintiff is not in a position

to complain of the failure of the Court to fully find

upon all of the issues, because, if the views of the

learned judge of the Court below, as shown by his

opinion in the record, are correct, plaintiff is not en-

titled to recover in any event. But this Court will

not assume that if the lower Court had made findings

upon all of the issues it would have found a<>;ainst

plaintiff, except in respect of the points dealt with by

the Court in its opinion. If it be held that the Court

below erred in its views respecting the vital questions

at issue, then, of course, there was a mistrial by reason
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of the failure of the trial Court to determine the other

questions involved. It is our understanding that it

was upon this theory that the findings were prepared,

and we therefore assume that it will not be denied by
counsel for defendant that if either of the foregoing

contentions of plaintiff be correct, the judgment should

be reversed and a new trial ordered. The opinion

filed by his Honor, Judge Hunt, (record pages 46-9),

that these contentions w^ere, in fact, the only points

considered and decided by him.

ARGUMENT.

I.

The policy by its own terms was in force at the time

of McDougald^s death, without regard to the question

of notice to the assignee.

When did the second premium, or first ^4ife'' pre-

mium, become due under the terms of the policy?

It is the contention of the defendant that this pre-

mium fell due on June 30th, 1897; it is plaintiff's con-

tention, on the contrary, that it fell due on June 30th,

1898. The Court below in its opinion holds, or rather

assumes, without any discussion of the question, that

said premium became due on June 30th, 1897, and in

its findings expressly decides that under the terms of

the policy said premium became due at said time.

That this is an erroneous construction of the policy

seems to us almost too clear to require argument.

The policy provides that the first premium is payable

in advance, but it is not so provided as to the second

or ''life," premium. This premium does not become
due, under the terms of the policy, until after the ex-

piration of the ''term insurance" of two years. The
policy provides that the first "life" premium shall



become due on the 30th of June ^^in every year there-

after." Thereafter what? Clearly after the expira-

tion of the term insurance of two years just previously

referred to. Xow, sirice the two year term be.2:an at

the time of the execution of the poHcy on October 4th,

1895, the "hfe" premium, could not have fallen due

prior to June 30th, 1898: the two year term expired

on October 4th, 1897, and the next 30th of June was

June 30th, 1898. This does not necessarily imply that

the premium payable on June 30th, 1898, would cover

the period from June 30th, 1898, to June 30th, 1899,

but merely that the paym^ent of the first premium

would operate to postpone the payment of the second

premium to June 30th, 1898, when another premium,

covering the period from October 4th, 1897, to Octo-

ber 4th, 1898, would fall due. The effect would be to

make the ''life" premiums pa^^able in the middle in-

stead of at the commencement of the year; and as

we have seen, there is no provision in the pohcy that

the "life" premiums are payi)ble in advance. This

being so it necessarily follows that the premiums on

the pohcy were paid to June 30th, 1898. Xow, by the

''extended" insurance provisions set forth on page 2

of the policy (record, page 9), it is stipulated and

agreed that if the premiums on the pohcy are paid to

June 30th, 1898,- the policy will be continued for its

full amount to January 30th, 1901. Xo action on

the part of the insured is necessary to put this ''ex-

tended" insurance in operation. If the insured does

not apply for "paid up" insurance, "extended" in-

surance goes into effect automatically. See pro-

visions
'

' First" and "Second" of pohcy (record, pages

8,9). As McDougald died on Xovember 17th, 1898,

it is manifest that he was covered at the time of his

death bv virtue of the ''extended" insurance clause,
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which carried the pohcy (without right of renewal)

to January 30th, 1901.

It was contended by defendant in the Court below

that assuming that the first ''life'' premium did not

become due before June 30th, 1898, plaintiff is not

within the protection of the policy because the two
year term insurance expired on October 4th, 1897,

and that there was no insurance thereafter, notwith-

standing that the next premium did not become due

until the following June. But this contention is un-

sound. The insurance did not cease to exist upon the

expiration of the two year period. It is immaterial

that no premium became due immediately upon the

expiration of the term. The insurance was continu-

ous, and remained in force until the happening of

something which, under the terms of the contract,

would cause a forfeiture.

Goodwin v. Provident &c Sociehj, 66 N. W. 157.

To get the benefit of the ''extended" insurance it

was only necessary to pay the premiums on the policy

to June 30th, 1898, and this was done.

The foregoing contention is based upon clearly

expressed and unequivocal provisions of the policy,

but if these provisions should be regarded as in any
respect uncertain or ambiguous, such uncertainty or

ambiguity should be resolved against defendant.
'

' Where the language of the policy may be un-

derstood in more senses than one it is to be con-

strued most strongly against the insurer, because

he frames it and is supposed to make it as potent

as possible in his own favor."

Northey v. Bankers Life Ass^n., 110 Cal. 547.

To the same effect see also:

Metropolitan Life Ins. Co. v. Draeh, 101 Pa.

St. 278.
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r. S. Life Ins. Co. v. Ross, 57 111. App. 98.

De Graff v. Lns. Co., 38 Minn. 501.

Ins. Co. V. Wright, 1 Wall, 456.

Thompson v. Ins. Co., 136 U. S. 287 (297).

It was alleged in the answer of defendant that it

was understood and agreed between the parties that

the policy should be deemed to take effect on June

30th, 1895, more than four months prior to the date

of its issuance. But the Court below does not sus-

tain this allegation in its decision. Its finding is, that

under the terms of the poliey the first "life" premium
became due on June 30th, 1897, whereas, as we have

seen, under the terms of the policy such premium did

not become due until June 30th, 1898.

We submit, therefore, that plaintiff is clearly en-

titled to recover under the terms of the policy itself,

without regard to any of the considerations herein-

after set forth.

II.

The policy is a New York contract, and the law of

New York relating to the mailing of notices must be

complied with.

First, because it is expressly provided in the appli-

cation that the policy shall be subject to the laws of

New York (record, pages 10, 15) ; secondly, because it is

therein provided that the place of the pohcy shall be

the home office of defendant in that state (record,

id.)] thirdly, because the policy was wholly perform

able in New York: the policy and premiums were

by the terms of the policy payable in Xew York, and

proofs of death were required to be delivered in that

state (record, pages 3-9); and finally, the policy recites

that it is "signed and delivered'' in the State of Xew
York (record, page 4). Hence the policy is subject



to the law of New York relating to the giving of no-

tices.

Mutual Life Ins. Co. v. Dinghy, 100 Fed. 408.

Equitable Life &c. Soc^y. v. Nixon, 81 Id. 796.

Mutual Life his. Co. v. Hill, 118 Id. 708.

Baxter v. Ins. Co., 119 N. Y. 450.

The Cohen case (179 U. S. 262) is not in conflict

with
. the foregoing authorities. It was there held

that the law of the place of the contract controlled,

and that the place of the Cohen policy was the State

of Montana. In the case at bar, however, it was stipu-

lated that the place of the contract should be the

home office of defendant in Xew York. The case at

T^ar is like the Baxter cetse, supra, which the Court in

the Cohen case distinguished (page 268). But even
if California were the place of the contract, defendant

would be no better off, because the law of California

is thf.t the place of performance of a contract controls

(California Civil Code, sec. 1646), and such is the law

generally.

Andrews v. Pond, 13 Peters (U. S.), 65.

Mutual Life Ins. Co. v. Dingley, 100 Fed. 408.

and cases therein cited on page 413.

The policy sued on is wholly performa))le in the

State of New York.

It is true that the Hill case, supra, was reversed

by the Supreme Court, but not upon the ground that

the policy was not subject to the law of Xew York,

but .upon the ground that the policy contained a pro-

vision waiving the benefit of the notice law, Xo such

provision is contained in the policy sued on in this

case; nor in this case can it be argued with any ' ^plausi-

bility'' that the provision of the application making
the home office of defendant the place of the contract
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is limited to the
'

'declarations, agreements and war-

ranties contained in the application," because, in

addition to the reasons above specified, the contract

was, in fact, executed and delivered in New York.

The premium having been paid in advance, the accep-

tance of the application and issuance of the policy

in New York made it a binding contract.

N. Y. Life Ins. Co. v. Babcock, 104 Ga. 67; 30

S. E. 273.

The law as to the applicability of the statute re-

quiring the mailing of notices as laid down in the

Baxter case, supra, is recognized as correct by the

Supreme Court in the Cohen case (179 U. S. 262),

and it should therefore be followed.

III.

The policy could not be forfeited except by giving the

statutory notice.

K. Y. Life Ins. Co. v. Dingley, 93 Fed. 153.

(Certiorari refused, 176 U. S. 682.)

Equitable Life &c. Soc'y. v. Nixon, 81 Id. 796.

Hicks V. Ins. Co., 60 Id. 690.

Carter v. Ins. Co., 110 X. Y. 15.

Phelan v. Ins. Co., 113 Id. 147.

Baxter v. Ins, Co., 119 Id. 450.

De Frece v. Ins. Co., 136 Id. 144.

Griffith V. Ins. Co., 101 Cal. 627.

Osborne v. Ins. Co., 123 Id. 610.

IV.

The policy sued on is subject to the act of IS92 and

not the act of 1897 .

Assuming that the first ''life" premium became due

on June 30th, 1897, we contend that the poUcy could

not })e forfeited without sending to the assignee of the

policy the premium notices prescribed by the law
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enacted October 1st, 1892 (record, pages 11-12). It is

contended by defendant on the other hand, that the

pohcy is governed by the act of April 8th, 1897, (passed

after the issuance of the polic}')? whereby the previous

law was amended in several respects, particularly by
limiting the right of notice to policy holders residing

in New York (record, page 21).

The histor}^ of this notice law of New York is* as

follows

:

In 1876 the legislature of the State of New York
passed an Act, which in 1877 was amended, providing,

as amended, inter alia, that no life insurance company
doing business in that state should have the power to

declare forfeited or lapsed any policy thereafter issued

or renewed, by reason of the non-payment of any
annual premium, or interest, or any portion thereof,

except upon and after giving to the insured a notice

as required by the Act. (Laws 1877, chap. 321.)

In 1892 the Act of 1877 was repealed and a new law
enacted, to take effect October 1, 1892, providing,

as under the Act of 1877, for a notice as a condition

to the declaration of a forfeiture, but excepting from
the operation of the Act certain classes of policies.

It is also to be noted that the character of the notice

to be given imder this Act differs slightly from that

prescribed by the Act of 1877. (Laivs 1892, chap.

690, sec. 92.) The Act of 1892 is set forth at length

in the complaint (record, pages 11-12). In and by this

Act of 1892 it was provided as follows:

''The repeal of a law, or any part of it speci-

fied in the annexed schedule, shall not affect or

impair any act done, or right accruing, or ac-

quired, or penalty, forfeiture or punishment in-

curred prior to October 1, 1892, under or by virtue

of the laws so repealed, but the same mav be
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enjoyed, asserted, enforced, prosecuted or in-

flicted, as fully and to the same extent as if such

laws had not been repealed; and all actions or

proceedings, civil or criminal, commenced imder

or by virtue of the laws so repealed and pending,

September 30, 1892, may be prosecuted and de-

fended to final effect in the same manner as they

might under the laws then existing unless it shall

be otherwise specially provided by law." (Laws

1892, chap. 690, sec. 291.)

And also that:

^'The provisions of this chapter, so far as they

are substantially the sariie as those laws existing

on September 30th, 1892, shall be construed as

a continuation of such laws modified or amended
according to the language employed in this chap-

ter, and not as new enactments, and shall be

applicable to all corporations formed under laws

repealed by this chapter." (Laws 1892, chap.

690. sec. 292.)

In 1897 another Act, amendatory of the Act of 1892,

was enacted. This amendatory Act, passed after the

issuance of the policy, is set forth at length in defend-

ant's answer (record, pages 20-2). It is claimed by de-

fendant that this amendment should be given retro-

active operation, and that so applied it bars recovery

upon the policy (assuming the first 'Mife" premium

became due June 30th, 1897), firstly, because it re-

stricts the right to notice to residents of New York,

secondly, because under its terms the policy became

A^oid at the expiration of one year from. June 30th,

1897, and finally, because suit was not commenced on

the polic}^ within one year froni June 30th, 1897

—

that is, prior to the death of the insured.



11

The question under consideration has never been

passed upon by this Court, but in at least two cases

the Circuit Court of this circuit has overruled the con-

tention of defendant: firstly, in the case of Hathaway

V. Mutual Life Ins. Co., 99 Fed. 534; and secondly,

by His Honor, Judge Morrow, in the case of Carothers

V. N. Y. Life Ins. Co., Xo. 13,075. No opinion was
filed in the latter case, but the question was fully

argued by counsel in briefs. The decisions in these

two cases were cited to the lower Court on the argu-

ment of the case at bar, but no reference is made to

them in the opinion of the Court. The argument

herewith submitted is substantially the same argu-

ment as was made in the Carothers case.

It is a maxim of jurisprudence that the law does

not favor forfeitures, and the application of this maxim
may be indulged in the construction of doubtful stat-

utes in like manner as in the construction of am.bigu-

ous contracts. ^^ Provisions for forfeiture of vested

rights," says the Supreme Court of California, in Peo-

ple V. Perry, 79 Cal. 105 (112), ''whether in statutes

or contracts, are not favored, and are, as they ought

to be, construed as strictly or as liberally as possible

against the forfeiture."

But if this statute of 1897 indeed means that which

defendant in error claims, it must, as we will show,

have been the intention of the legislature to permit

the forfeiture, for non-payment, without notice, of

policies issued between the time of the adoption of

the Act of 1877 and the am.endment of 1897, in every

case in which more than a year had elapsed between

the non-payment of the premium and the expiration

of the limitation presented by the amendment. And
this, too, in cases in which there was no intention upon
the part of the insured to abandon his contract with
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the insurer, and without fault or neglect on his part

during the whole of that period. Such would be the

effect of this enactment under the construction claimed,

under the most liberal interpretation to the insured

which can be put upon it. Let us illustrate.

A person insured in 1877 may have paid his pre-

miums regularly until, say 1896. In that year, with-

out intentional neglect, through, we will suppose, a

loss of memory resulting from illness, or other cause,

he failed to pay the premium due in that year. If

the company had sent him the notice required by the

statute, his meniory awakened to the existence (»f the

pohcy, the premium would have been paid and the

rights secured by the policy preserved. But the notice

not being sent, the premium remains unpaid. Then
comes the amendment of 1897, and then, let us say in

1899, comes the death of the insured. During all this

period the lapse of memory which caused the omission

to pay the premium when due continues. The in-

sured has during this time had no intention to abandon

his contract. Because of his mental disabihty it has

never been present to his mind. He may, in fact,

during all of this time have been insane. The bene-

ficiary of the policy may not, as frequently happens,

have known anything of the existence of the policy.

If the statutory reminder had been sent, the insured,

or the beneficiary if he was not capable of acting,

could, and we will say woidd, have made the neces-

sary payment. But the payment has not been made,

and then comes the amendment of 1897 and the lapse

of time intervening until the death of the insiu'ed in

1899. Is it not clear, that if the statute is to be given

the retroactive operation claimed for it, all rights under

the policy have been lost and those for whose benefit

the protection of the policy was intended cut off?
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Did the New York legislature intend to enact a law

carrying within it these possible consequences?

Another consideration which strengthens the argu-

ment that it was not intended by the legislature that

the amendment of 1897 should act retroactively is

this. Under that amendment only those having a

postolT;ce address in New York, to wit, those resident

in that state, are to have notices of the due date of

premium payments. If, then, the Act is to be given

retroactive operation, the vast army of policy holders

in these New York com^panies not resident in that

state will have no right in the future to the statutory

notice. And this will l)e true of those who took out

policies between 1877 and 1897, relying, doubtless,

upon the notice provisions of the statutes of 1877 and
1892, as well as to those subsequently applying for

insurance. Was it the intention of the legislature to

thus discriminate-- to thus cut out from the benefit of

the sahitary protection given by the company\s obli-

gation to send notices to all policy holders under the

Acts of 1877 and 1892? Certainly the meaning of

the statute to that effect should be very clear before

a result so harsh and unjust should be judicially

sanctioned.

But, it may b? said, if the amxndmient of 1897 has

relation only to p:)licies to be thereafter issued, or re-

newed, it would seemi that there is no existing pro-

vision for notice under any policv issued between 1877

and 1897, and hence that the holders of these policies,

under this construction, will ha^^ even less protec-

tion than under the construction contended for by
defendant in error. But there is an answer to this

suggestion, and one, we submit, which miakes fairly

clear what would otherwise seen, to be little better

than a legislative jumble.
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In Baxter v. BrooHyn Life Ins. Co., 119 X. Y. 454;

28 X. E. Rep. 10-18, the insurer defended upon the

ground of non-payment of premium. The plaintiff

relied upon the fact that no notice had been sent as

required under the Act of 1876 as amended in 1877,

and upon the provisions of this amended Act. The

verdict and judgment below were for plaintiff, and

upon appeal, in an opinion rendered July 2oth, 1890,

two years before the adoption of the Act of 1892, the

Court of Appeals dealing ^^ith this contention held,

that this statute (the Act of 1877) ''was a part of the

contraet in question, and governed the rights and obli-

• gallons of the parties in precisely tlie same way, and

to the sam.e extent, as if all its terms and conditions

had been actually incorporated into the policy."

This decision is an authoritative exposition by the

highest Court of the State of Xew York of the meaning

and effect of a statute of that state, and this decision

is, under well settled rules, binding upon all other

courts.

That the decision in the Baxter case is to be given

the effect stated has lieen held by the Court of Civil

Appeals of Texas.

Gernmnia Life Ins. Co. v. Peetz, 47 S. W. Rep.

687 (689).

And that these notice statutes do enter into and

become a part of each policy of insurance issued while

they are in force was held b}^ the highest Court of Texas

ill

. Mullen V. Mutual Life Ins. Co., 84 S. W. Re}).

605 r606)

;

and in Tennessee in

Nail V. Provident &e. Soc'y., 54 Id. 109.

lender the Baxter decision, then, the acts prior to

1897 were as much a part of the agreement between
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parties to insurance contracts evidenced by policies

written while those Acts were in force as if expressly

incorporated therein. This rule of law must be pre-

sumed to have been in the legislative mind when the

amendatory Act of 1897 was passed, and hence the

omission from that Act of any reservation of the rights

of policy holders who had received policies interme-

diate ] 877 and 1897.

It may be that in the absence of the decision of the

Court of Appeals it might be held by other courts that

the notice statutes of New York do not enter into or

become a part of insurance contracts made by New
York companies. But however that may be, it can-

not be said, in view of that decision, that these stat-

utes relate only to matters of procedure, and are

changeable at the will of the legislature. Such legis-

lation would, by reason of the effect given by that

case to the statutes, be unconstitutional.

Germania Life Ins. Co. v. Peefz, supra.

It is our understanding that Ely v. Holton, 15 N.

Y. 595, is relied upon in support of the proposition

that the amendatory Act of 1897 relates back and
prescribes the rule as to notices to be sent to the hold-

ers of policies issued prior, as well as those issued sub-

seqeuent, to the adoption of the amxcndment. It is

contended that under this decision the rule of con-

struction is that an amended act is, as to all cases,

to be deemed as in force, as amenderJ, at all times

since the enactment of the original act, and that any
case, the subject matter of which is within the scope

of the Act, falls within its operation in so far as that

operation is altered by the amendment. We do not

understand that the case so holds.

The head notes to Ely v. Holton state what was
decided in that case. Thev read as follows:
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' ^The effect of an amendment of a statute made
by enacting that the statute 'is amended so as

to read as follows/ and then incorporating the

changes or additions with so much of the former

statute as is retained, is not that the portions of

the amended statute which are merely copied

without change are to be considered as having

been repealed and again re-enacted, nor that the

new provisions or the changed portions shall be

deemed to have l)een the law at any time prior

to the' passage of the amended Act. The part

which remains unchanged is to be considered as

having continued the law from the time of its

original enactment, and the new or changed por-

tion to have become law only at and subsequent

to the passage of the amendment.
'

' The word ' hereafter' occurring in a statute

amended in the manner above described is to be

construed distributively. As to the original pre-

visions it means subsequent to the time of their

enactment; as to the new portions it means sub-

sequent to the time the amendment introducing

them took effect." •

If we correcth^ imderstand this statement of the

decision it is to the effect that the amendment to the

statute does not, in the absence of evidence that such

is the legislative intent, relate back to the date of the

original enactment, but operates, in so far as the

amendment changes the original statute, only from the

time of the amendment. The word '^ hereafter" occur-

ring in both the original Act and in the amendment
thereto is applied distributively. If there be two

classes of cases, to one of which the unchanged pro-

visions of the original act may apply, and to the other

of which the Act as amended may apply, the word
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*' hereafter" will, as to the original provisions of the

Act, apply to those cases which fall within such pro-

visions, and, as to the amendment, to the cases arising

subsequent thereto and within the purview thereof.

There is language in this Ely case which, upon super-

ficial consideration, might seem to be inconsistent

with this view of the decision, but the conclusion

reached, as evidenced by the judgment rendered,

conclusively establishes that the head notes correctly

state what was decided. The particular language in

the Ely case upon which the contention in this case

is based is this:

^^Nor do we think that the consideration that

the amended section reads, as the original one

did, that this Court shall have jurisdiction to re-

view determinations ^hereafter made,' limits the

effect of the amended portions, or the newly intro-

duced provisions, to cases in w^hich the judg-

ments appealed from were rendered after the

amendment took effect." (Italics ours.)

But it is quite clear, in the hght of the judgment

rendered in that case, that all that was meant by this

language was that the amendment to the act did not

exclude from its operation cases arising prior to the

amendment, and so make the Act, in all its provisions,

applicable only to subsequent cases. Under the deci-

sion cases arising prior to the amendment would be

within the operation of the Act in so far as its pro-

visions would be applicable to such cases, and would

be subject to the original provisions thereof.

Moore v. Mausert, 5 Lans. 173; 49 N. Y. 332, is

also relied on by defendant in error. But in that

case, as in Ely v. Holton, the decision cannot be given

that effect. It is onlv held in that case that, to the

extent that the amendatory act re})eats the language
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of the original Act, the latter is to be deemed to have

at all times })een in force. But it is held that, in so

far as new matter is introduced by the amendment,

the act shall be deemed to be a new enactment, oper-

ating only prospectively. And in that case this dis-

tinction was obviously in the mind of the Court, and

the basis of the conclusion which it reached as to the

difference between the effect of the amendment there-

in considered upon the right of lien given by the orig-

inal statute and as to the ofhce in which was to be

^led the notice to perfect that lien.

In both the Ely and Mausert cases the effect of the

decisions was to preserve rights created under the

original enactments under review in those cases. In

the Ely case the right of the successful litigant was

protected against an appeal, the right to which was

first given by the amendment; and in Moore v. Mau-
sert the right to a lien acquired under the original

statute was preserved, and it was only lost because of

the failure of the lienor to file his notice in the particu-

lar office required by the amendment. Xo vested

right of the lienor was affected by the requirement

of the amendment that the notice of the lien should

be filed in an office different from that named in the

original act, and the decision of the Court upon this

point is in line ^^ith the settled rule in regard to mat-

ters of mere procedure.

An interesting case upon the (luestion under con-

sideration, not referred to in any of the briefs upon

behalf of defendant in error, is Eeid v. Board of Super-

visors, 128 X. Y. 373: 28 X. E. Rep. 367. In that

case a party claimed certain rights under a statute

wliJch had been amended. Under the orijrinal statute

the claim was assertable, if jrof^ecuted withiv a reason-

able time. The Court ^^as of the opinicni thot it had
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not been prosecuted ^^ithin a reasonable time. But
the amendment fixed a definite limit witliin v hieh

claimant might prosecute. The time fixed by the

amendment had not expired, and it was argued that

the amendment related back to the date of the original

enactment and extended to claimant its saving grace;

but the Court held not, saying:

^^The original section is applicable to all prior

sales, and the amendment is prospective in its

operation. The original section may be treated

as if it was permitted to stand, and the amend-
ment had been placed in a separate act, applicable

to future sales." (Italics ours.)

In support of this conclusion the Court cites Ely

V. Holton and Moore v. Mausert.

Moore v. Mausert differs from the Ely and Reid

cases in this: in the two last the Court refused to apply

retroactively the amended Act under consideration

in each of those cases, respectively, in so far as the

amendments to those acts changed their operation,

while in the former it held the procedure provided

for under the amendment considered in that case

applicable to the subject matter covered by the origi-

nal Act. And it is because of this application that

it is now contended that the decision is of controlling

effect upon the case in hand. But this contention

wholly overlooks the fact that in Moore v. Mausert

the procedure provided by the amendment in no way
affected, but wholly protected the right created by the

original Act. The same notice had to he given as

was called for by the law prior to the amendment, the

only change being as to the office in which it should

be filed. But in the Ely and Reid cases the new pro-

cedure provided for by the amended acts, if applied

retroactivelv, would have affected substantiall\' the
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status of those claiming uiuler the original acts, and

the ruling was, therefore, that such retroactive opera-

tion could not be allowed. The case at bar is within

the principle of these latter decisions. To apply the

amendment of 1897 to this and other similar cases

would be to do that which was refused in those cases;

for in this case, as in those, such retroactive applica-

tion would, as we have seen, work the possible for-

feiture of rights which, in the absence of that amend-

ment, would have remained unimpaired.

The vice of the argument by which it is sought to

apply Moore v. Mausert to this case lies in the failure

to observe the distinction between the application of

the general rule in that case and in the earlier Ely

and later Reid cases. If the cases are not to be dis-

tinguished to the extent we have indicated, then,

clearly, Moore v. Mausert is in conflict with the earlier,

and must be held to be overruled by the later, case.

But we think the cases are reconcilable upon the

lines suggested.

In the three cases to which reference has been made
the Court of Appeals was discussing a general rule of

statutory construction. But it is to be borne in mind

that this, like all general rules, is, as we have herein

heretofore suggested, to be used by the Court only

as an aid in determining the true meaning and intent

of the particular enactment under consideration. In

arriving at this the Court will consider all the legis-

lation of the state upon the same subject ; will take

into consideration the result which will follow anv

particular construction; will look to see if that result

is not in harmony with the general policy of the state

upon the same subject ; will avoid, if it consistently

can, a construction which will, or may, produce a for-

feiture of valuable rights, and will, finally, endeavor
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to read the intention of the lawmaker in the Ught

of judicial decisions of the highest Court of the state

and presumably in the mind of the legislature at the

time of the enactment. {People v. Circuit Judge,

37 Mich. 287.)

Reading the amendment of 1897 in connection with

previous legislation upon the same subject, and in

the light of the decision in the Baxter case, is it not

apparent that it was the intention of the legislature

that the provisions of the Act of 1897 should apply

only prospectively? Is it not apparent that it was the

legislative understanding that all holders of policies

issued under the earlier law were entitled to the no-

tices prescribed thereby? It seems to be clear that,

imder the Baxter decision, as held in the Texas and

Tennessee cases, supra, the rights of those policy hold-

ers were fixed beyond imxpairment by subsequent

legislation. But independently of this proposition, is

it not a fair deduction from what has been pointed out,

that such was the legislative intention?

We have pointed out the possibility of forfeiture

of rights, if the construction of the Act of 1897 con-

tended for by defendant in error be adopted. We
know that it is a general rule that a construction of a

statute which will produce this result is to be avoided.

Is there not ample room in this case for the avoidance

of an interpretation which will lead to this result?

Our argument as to the proper construction to be

placed upon these various Xew York notice laws has

thus far been based upon a consideration of the stat-

utes themselves and upon Xew York decisions bear-

ing thereon.

Turning now to the authorities generally upon this

question of statutory interpretation, we shall find

that the courts do not give to legislative enactments
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a retroactive operation unless the intent of the law-

maker to that effect is clear; that a statute, or a series

of statutes in pari materia, will be given a prospec-

tive, rather than a retroactive, operation whenever

this can possibly be done without a violation of set-

tled rules of construction.

"It is a well settled rule of law, that statutes

should not receive a retroactive construction un-

less the intention of the legislature is so clear

and positive as by no possibility to admit of any

other construction."

Sedgwick on Stat. & Con. Laws, 193,407.

And to the same effect see

:

U. S. V. Heth, 3 Cranch. 413.

Chew Heong v. [/. S., 112 U. S. 536.
^ ^Twenty Per Cent Cases," 20 Wall. 179.

Shreveportv. Cole, 129 U. S. 36.

Moon V. Burden, 2 Exch. 1.

Cooley, Constitutional Limitations (5th ed.),

pp. 76, 456 (top paging).

The learned author last cited says:
^

' It is a sound rule of construction, that a stat-

, ute should have a prospective operation only,

unless its terms show clearly a legislative inten-

tion that it should operate retrospectively. No
statute should be so construed as to give it a

retrospective effect, unless such intention be ex-

pressed in termsy (Italics ours.)

The case of Rosenplanter v. Provident (^c. Society,

96 Fed. 721, is cited by the lower Court in its opinion

as conclusive of the qiiestion under consideration,

but aside from the proposition that that case is not a

controlling authority in this Court, there is a wide

difference between it and the case at bar. Tlie point

involved and decided in the Rosenplanter case was
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substantially this: under the law of 1876, as amended
in 1877, no kind of policy was expressly excepted from

its provisions; but b}^ the Act of 1892 it was provided

that notices need not be sent to the holders of term

insurance co7itracts for one year. Suit was bfought

upon a policy issued prior to the enactment of the law

of 1892, which the Court held to be a term insurance

contract for one year. The company defended upon
the ground that there had been a failiire to pay cer-

tain premiums, some of which had fallen due prior

and some subsequent to the enactment of the law of

1892. The contention of the claimant under the

policy was, that the notices called for by the Act of

1877 had not been sent, and that the law of 1892 did

jiot operate retroactively, but only upon policies to be

thereafter issued; hence there had been no forfeiture.

It was urged, as we gather from the opinion, that the

Act of 1892 expressly limited the operation of its pro-

visions to policies to be thereafter ^ ^issued or renewed,"

and that as the policy in suit had been issued previous

to the passage of the statute, it was not in any way
affected by it. But the Court held that it was not

necessary to consider that question.

^4t is not a question," says the learn?d author

of the opinion (p. 726), 'as to whether this policy

was one 'issued or renewed' after the passage

of the Act of 1892. It had been kept alive by
force of the Act of 1877 so long as that statute

regulated the subject of forfeitures and notices.

When the Act of 1877 was repealed by the Act

of 1892 the whole subject was thereafter regu-

lated only by the latter Act. If it did not pre-

scribe some notice in respect to the forfeiture of

policies for the term of one year, the only notice

which the insured could demand, in respect of
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premiums which should fall due thereafter, would

])e such notices as the contract itself prescribed,

or which had .otherwise become a term of the

agreeement between the parties." (Itahcs ours).

In other words, the Court did not hold that the Act

of 1892 operated retroactively, but only that, after

the repeal of the Act of 1877, it was the only legisla-

tion in force with relation to notices to policy holders.

We think that the soundness of the Court's reason-

ing thus far may be conceded; but the Court goes fur-

ther, and holds, that the provisions of the Act of 1877

did not enter into, nor form any part of, the contract

between the parties, and that hence the repeal of that

Act did not take from the insured any right previously

held. But in connection with this portion of the

opinion it is to be observed that the decision of the

New York Court of Appeals in the case of Baxter v.

Ins. Co., supra, although referred to, w^as not, upon

this point, considered by the Court. It may be that,

in the absence of that authoritative exposition by

the highest Court of Xew York of the effect of the

statutes of that state, the question as to whether such

statutes do, or do not, enter into and become part of

policies issued while they are in force might be with-

in the decisions cited by the Court in the Rosenplanter

case in support of the conclusion therein reached;

but the Court of Appeals having determined that such

statutes do enter into and become part of the con-

tracts, it follows, as we understand the law, that that

question is not further open to discussion. As we
have already pointed out, the Court of Civil Appeals

and Supreme Court of Texas take the same view.

And such, also, is the opinion expressed in Nail v.

Provident &c. Society^ 54 8. A\ . Hep. 100, in which

the Court says:
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^^We think that there is no doubt that the

New York statute, being in force at the time the

poUcy was issued, became a part of the contract

and governed its provisions," (p. 112).

That the decision in the Rosenplanter case was not

as fully considered as it might have been seems to us

to be evidenced by the omission of the Court to no-

tice the effect of the Baxter case upon the point last

referred to. The weight of the case as an authority

must, we think, also be considered as materially weak-

ened by the obvious errors into which the Court falls

as to the character of the policy before it. In order

to bring the contract within the exception to the stat-

ute of 1892, which dispensed with the necessity for

notice, the Court finds the policy sued on to be ''a

term insurance contract for one year.^^ But this is

clearly not so. A term insurance contract for one

year is a contract which by its terms expires at the

end of one year, and which may be renewed only by
the consent of both the parties thereto. But the policy

in the Rosenplanter case was not of this character,

for, so long as the insured should continue to pay his

premiums, the policy would remain in force, without

power upon the part of the company to terminate it.

In the ordinary life policy the provision is that upon
the failure of the insured to pay the premium stipu-

lated for, as it falls due, the policy shall lapse. In the

Rosenplanter policy the provision was that upon pay-

ment of the premium upon the due date thereof the

policy would be extended, i. e., would extend one year,

to be again extended upon payment of premium due,

and so on indefinitely. Is it not perfectly clear that

there is no difference between these two forms of

policy? In the ordinary Ufe policy, so called, the

company says to the insured, ^'If you don't pay, we
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don't pay"; in the Roseiiplanter case policy the com-

pany said, ^'If you pay, we pay." To say that these

pohcies are of a different character, and that one is a

term insurance contract for a year and the other is

not, is to sacrifice substance to mere form—to recog-

nize a difference between tweedledum and tweedledee.

That these different forvis of policy are of the same
character is held in

:

McDougall .v. Provident &c. Society, 19 X. Y.

Supp. 48.

Nail V. Same, 54 S. W. Rep. 109.

Goodwin v. Same, 66 X. W. Rp. 157.

Speaking of a policy such as that in the Rosen-

planter case, the Court in the Nail case (just cited)

said

:

'^The compan}^ could not terminate the policy

at any time it might see proper, and it is mani-

fest that it was within the contemplation of the

parties that it should be continued from year to

year by the payment of premiums. It is in sub-

stance an ordinary insurance policy."

Again, the Court erred in holding, as inferentially

it did hold, that, assuming the policy sued on was a

term insurance contract for one year, it would have

continued in force till the date of the death of the in-

sured, were it not for the exception incorporated into

the Act of 1892 in regard to one year term pohcies.

If the policy was a term insurance contract for one

year it is manifest that even under the Act of 1877,

no notice was required to be sent beyond the term cov-

ered by the insurance. When the end of the term was

reached the policy was functus officio, no matter

whether notice had been sent or not. The provisions

of the statute of 1877 relating to notice, in so far as
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it applied to term insurance contracts at all, had ap-

plication only to those premiums which fell due during

the term of the insurance, not beyond it. For instance,

imder that law, notices of premiums would have been

required if the policy was a term insurance contract

for ten years, w^ith premiums payable at stated inter-

vals wdthin the term. If the legal notices were not

given to the holder of such a policy the insurance

would have continued in force for its term, but not

bevond it. When the end of the term was reached

there was no occasion to send any notice of future

premiums, for the contract was at an end, and the

insured had no right to continue it further without

the consent of the company.

The trial Court by which the Rosenplanter case was

decided also fell into error in the reasoning by which

it reached the conclusion that the Act of 1892 affected

policies issued prior to that time; it said—91 Fed,

728(737):

''It (the Act of 1892) acted retrospectively,

as the Act of 1877 did, because by its very terms

it applied to every policy thereafter issued or

renewed. The regulations of these two Acts, as

to the notice to be given, applied to protect the

beneficiaries upon premiums renewed upon poli-

cies already existing, as well as to premiums upon
policies thereafter issued; and, of course, if the

Act applies to require notice as to previously

existing policies, the latter Act, exempting these

renew^als from the requirements of notice, also

applies to then existing policies in its relation to

the renewal of premiums."

But a policy is ^'renewed" only where a new con-

tract has been made, as, for instance, in the case of a

fire policy, or of a term policy of life insurance, or of a
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revived lapsed policy, and not by the mere payment
of a premium upon a subsisting policy. To this

effect see:

Ins. Co. V. Statham, 93 U. S. 24.

McMaster v. Ins. Co., 90 Fed. 40.

And again, conceding that the Rosenplanter policy

could have been ^^ renewed" after the passage of the

Act of 1892 by the payment of a premium, it was not,

in fact, '^ renewed,''^ and was therefore not affected by
that Act. Thus, not only did the Court misinterpret

the word ''renewed," but it also, in effect, construed

it to mean ''renewable."

For the foregoing reasons we respectfully submit

that the judgment should be reversed.

L. A. REDMAX,
Of Counsel for Plaintiff in Error.
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BRIEF FOR DEFENDANT IN ERROR.

Plaintiff in error, who was also plaintiff in the

court below, virtually advances two contentions in

support of her writ in error, either of which she

claims is sufficient to entitle her to a reversal of the

judgment complained of.

We shall examine these contentions in the order pre-

sented by her counsel, and in reply thereto contend

that the policy here sued on was not in any force or



effect at the time of the death of John D. McDougald,

named therein as the assured, but had previously tliere-

to terminated for various reasons.

I.

THE POLICY WAS NOT BY ITS OWN TERMS AND RBaARD-

LESS OF THE NEW YORK NOTICE LAW IN FORCE AT

THE TIME OF McDOUGALD'S DEATH.

The policy provides that

:

"This contract is made in consideration of * * *

the payment of four hundred and sixty-five dollars

and cents (being the life premium) on the

Thirtieth day of June in every year during the

continuance of this policy'' (Trans, p. 3).

Among the benefits and provisions of the policy

which are referred to as conditions precedent thereof

(Trans, p. 4) are the following:

"If any premium is not paid on or before the

day when due, this policy shall become void, and
all payments previously made shall remain the

property of the company, except as hereinafter

provided.

"A grace of one month will be allowed in pa}^-

ment of subsequent premiums after this policy shall

have been in force three months. * * * During
the month of grace this policy remains in force,

and the unpaid premium with interest as above

remains an indebtedness to the company which
will be deducted from the amount payable under
this policy if the death of the insured shall occur

during the month.

"This policy will be re-instated on written

application therefor within six months after non-



payment of any premium, subject to evidence of

good health satisfactory to the company, and pay-
ment of premiums to date of re-instatement with
interest at the rate of 5 per cent i3er annum''
(Trans, pp. 7-8).

It is further provided in the policy that after it

has been in force and payment of premiums made to

June 30, 1898, if no indebtedness exists against it,

either paid up insurance to the full amount of the

policy will be given for a limited time thereafter with-

out further payment of premiums, or a reduced amount

of paid up insurance will be endorsed upon the policy,

if proper demand therefor be made within a limited

time (Trans, pp. 8-9).

Throughout the entire policy the payment of pre-

miums when due is made a condition precedent to the

allowance of any benefits under the policy.

Unless, therefore, this policy be governed by a

law which nullifies the foregoing provisions of the

policy or any of them, the failure of the insured to

pay any premium to June 30, 1898 forfeited the entire

policy and all benefits thereunder; and his failure to

have it re-instated during his lifetime after default in

the payment of such premium rendered it of no force

or effect at the time of his death.

In this regard the facts are that the insured at-

tempted to pay the first two years' term insurance by

a promissory note which was never taken up in whole

or in part—in fact it was returned to the maker with

his consent; and no other payment of premiums upon



the policy was ever made by him or on his behalf or

by or on behalf of his assignee of the policy.

We shall hereafter observe that there was no New

York law then in force preventing a forfeiture,

and we shall further note that the Supreme Court

of the United States has expressed its aversion to the

theory upon which this suit was founded, to wit : a

recovery of the benefits of insurance without meeting

its corresponding obligations as being in the nature

of fraud upon the other policy-holders of the company.

Counsel's interpretation of the policy in the court

below and likewise here is virtually as follows: The

policy by its terms was signed and delivered October

4, 1895. The two years' tenn insurance therein pro-

vided covered McDougald's insurance to October 4th,

1897, and not merely to June 30th, 1897, inasmuch

as in the clause providing that the policy should be

incontestable (if the iiremiums had been duly paid)

after it had been in force one full year, that time

was made to commence from the date of the actual ex-

ecution of the contract. Counsel's contention further

is that the first 30tli day of June occurring after the

expiration of the two years' term insurance before

referred to was in 1898 and that a payment of the

annual life premium on that day would, if made, have

covered the insurance from the preceding October 4,

1897, to the following October 4, 1898, or, at the earliest

to June 30, 1898 ; and that, inasmuch as the premium

for this first two years' term insurance was paid by

the promissory note before referred to and as the

next premium, according to his contention, became



payable June 30, 1898, therefore the premiums upon

the policy were paid to the time last named. Con-

sequently, counsel claims that, under the Table of

Guaranties set forth at the bottom of the second

l)age of the policy (Trans, p. 9), the full amount of

insurance was continued without further payment of

premium to January 30, 1901. Since McDougaJd died

November 17th, 1898, it is asserted with confidence

that he was covered by the insurance in question.

Several reasons suggest themselves, indicating that

this contention is not sound. Before discussing these

reasons, however, we desire to call the court's atten-

tion to the fact that plaintiff in error has failed to

bring before the court, not only any of the evidence

taken in the case, some of which, as we shall presently

show, has an important bearing upon the proper inter-

pretation to be placed upon the policy in question, but

has also failed to set forth the entire policy by omitting

the application therefor which, by the very terms of

the policy, is made a part thereof (Trans, p. 3).

See

Gilmore v. Insurance Co., 55 Cal. 123;

Tischler v. Insurance Co., 66 id. 178;

Scheuek v. Insurance Co., 71 id. 28.

But see,

Berliner v. Insurance Co., 121 id. 451

;

Insurance Co. v. McWhirter, 73 Fed. 444, and

cases there cited.

Reliance is placed upon the testimony not only to show

this application, but also to show that the construe-
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tion placed upon the policy by the insured and the

company was identical with that now contended for by

us; and the application before referred to was of

great importance as showing the reason whv the policy

although executed on October 4th, 1895, }l^^ really as of

and intended by the parties thereto as commencing on

the preceding June 30th, 1895.

Of course, every intendment exists in favor of the

correctness of the judgment of the trial court, and

where the record is incomplete it will be conclusively

presumed that the omitted parts sustain the lower

court's decision. Hence plaintiff in error is really not

in a position to complain of any adverse ruling of that

court in the absence of a showing that the omitted

parts of the record had no relevancy thereto or did

not tend to sustain it.

The authorities clearly entitle us to an affirmance

of the judgment of the court below without further

discussion.

In re Yoakam, 103 Cal. 503, 505-6;

Leadbetter et al. v. Lake et al.y 118 id. 515;

Horwege v. Sage et ah, 137 id. 539, 541-2.

We shall not, however, rest the case here, but by

stating what certain parts of the omitted record show

place this court in the light in which the learned judge

of the trial court reached his conclusion.

The application which counsel for plaintiff in

error ignores in his argument and omits from

the record provides that the true date of the policy

was, and the policy was issued as of, June 30, 1895,



in order to make the applicant's age read 46 and

the reason for this is plain. He reached the age of

47 January 1, 1896. He was apparently anxious, how-

ever, to pay a premium based upon his age as of

46. On the 11th of September, 1895, when he made

his application for the policy, he was nearer 47 than

46 years of age. Under a practice not uncommon,

the insurance company acceded to his request, and

virtually said to him:

"By making this policy read from June 30th,

1895, instead of from the date upon which it is

actually issued, i. e., October 4th, 1895, we will

allow you to pay a premium based upon your
age as 46 years, which is $639 for the first two
years ^ insurance, and $465 for each year there-

after, as specified in the policy, instead of a pre-

mium of $672 and $489, respectively, which would
be the premium based upon your age as 47 years."

The company would not, however, agree that the

policy should be incontestable before the expiration

of a full year's time of actual insurance, otherwise

an insured could commit a fraud upon the company

easily by having his policy date back, say, nine months,

and then claim, when the policy had been actually in

force for only three months that it was incontestable

because in force one full year from its date; but it is

only in the clause relating to the incontestability of

the policy that the year is made to run from the actual

time of its execution.

Taking the application in connection with the policy,

defendant in error claims that the two years' term

insurance therein provided expired June 30th, 1897;
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that on the day last named and in order to contmue the

policy further, if the term insurance premium had been

paid, an annual life premium of $465 was payable. As

before stated, neither this nor any subsequent pre-

mium on the policy was ever paid, in whole or in

part. Therefore, according to its terms hereinbefore

quoted, assuming a payment of premium by the note

before referred to, the policy became forfeited at the

expiration of the month of grace after June 30, 1897,

to-wit: July 31, 1897; or, if the Act of 1897 here-

inafter referred to controlled the policy, then it became

forfeited, in the assumed absence of the notice therein

provided for, at the expiration of a year from the time

of such default, to-wit: June 30, 1898. We shall here-

after see that, if the policy was governed by any

New York law upon the subject, it was controlled by

the provisions of the Amendatory New York Notice

Act of April 8th, 1897 ; and, even if no notice whatso-

ever was sent to McDougald or his assignee, it became

forfeited, and plaintiff and the assurer lost all remedy

thereunder, at the latest, on June 30th, 1898, not only by

reason of such default, but also because suit was not

brought upon the policy as provided in that act within

one year from the time when such first default oc-

curred, i. e., within one year from June 30th, 1897.

Further examination of the application and policy

shows it was the intention of the parties thereto that

the date of the policy and the time when the insur-

ance thereunder commenced was June 30th, 1895, and

this intention is sufficiently expressed therein as to

free the contract from any charge of ambiguity. As
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we liave already stated, the application provided that

the policy should be dated as of June 30th, 1895, for

the reasons hereinbefore expressed, although, as a

matter of fact, it was executed on the subsequent 4tli

of October. The life premium is payable on the 30th

day of each June. The twenty year accumulation period

expires on the 30th day of June, 1915, as the court

will observe upon examination of the benefits and

provisions of the policy on the second page thereof

(Trans, p. 4), and the 30th day of June, 1905, marks

the day on and after which tlie company will pay an

amount equal to the total premium, together with the

amount of the policy, if it shall become a claim by

death subsequent to that date but prior to June 30th,

1915 (Trans, p. 6). It was also agreed that the policy

could not be forfeited after it should have been in

force three full years, under certain conditions (Trans,

p. 8), and by the Table of Guaranties the third full

year expired June 30th, 1898 (Trans, p. 9). Thus,

each year referred to in the policy expired on the

30th of June, and not at any other time.

The verbiage employed in the policy naturally and

readily lends itself to the view that the insured waived

insurance from June 30th to October 4th, 1895, in

consideration of obtaining a rate of premium based

on the age of 46 years instead of one computed at

47 years; that the two years' term insurance referred

to terminated June 30th, 1897, assuming payment of

premium therefor, and that upon this day the first

annual or life premium became payable. Payment of

the premium due June 30, 1897 was defaulted, the
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month ^s grace thereafter allowed for each payment

expired July 31, 1897, and on June 30th, 1898, a default

of one year had occurred in the payment of that pre-

mium.

As opposed to this view, the construction which

plaintiff's counsel insist upon applying to the policy

is forced and unnatural. By contending that the two

years' term insurance expired October 4th, 1897, and

that the first annual premium was due June 30th,

1898, he makes a distinct hiatus in the insurance

covered by the policy, and disregards the statement

virtually made therein that the expiration of three

years' insurance is June 30th, 1898, by making the

latter date read October 4th, 1898. According to this

construction, plaintiff must contend that when the two

years' insurance expired the policy was continued in

force without any payment of premium for nearly

nine months thereafter; and, consequently, if the in-

sured had died at any time between October 4th, 1897,

and June 30th, 1898, no premium was due or collectible

for such time, for there is nothing in the policy which

indicates that the payment of a premium on the 30tli

day of June is made to cover prior insurance.

Even if there is any ambiguity in this respect, it

is i^ertinent to obsen^e that the evidence in the case

proves lK)th parties to the contract considered that by

its terms the second (first annual life) premium was due

June 30th, 1897, not a year subsequent thereto. John D.

McDougald gave a note for the first two years' term

premium, which, by reason of his failure to have the

assignee join, either as maker or endorser, was not
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acceptable to the company. He also paid $46.50 as a

part of that premium; and when he failed to give such

a note as was satisfactory to the company in payment

of the balance of that premimn he accepted the re-

turn of the note and the cash which he had thereto-

fore paid. By accepting the return of the note and

money he virtually acknowledged that they did not

constitute payment of such premium. The policy was

thereafter marked lapsed on the company's books.

It is a well known rule of law that when both par-

ties have agreed upon a certain constiniction of an

ambiguous document that construction, if in itself

admissible, will be adopted by the court.

Foster v. Goldschmidt et al., 21 Fed. 70.

Even if the construction of the policy contended for

by counsel for plaintiff in error is sound and the policy

commenced to run from October 4tli, 1895, and not

from the preceding 30tli of June, she still fails to

show a compliance with its necessaiy conditions in

order to entitle her to recover. Admit, for the purpose

of the argument merely, that the first two years' term

insurance expired October 4th, 1897, bearing in mind

that premiums must be paid to June 30, 1898, to bring

the policy under the Table of Guaranties, therein con-

tained; what then? It is not contended—in fact, the

contrary is proven—that any premium was paid

after the first, and the first was only paid

in the manner hereinbefore stated, which really

constituted no payment at all. This premium,

according to her contention, covered the insur-
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ance up to October 4tli, 1897, and at the utmost, it only

paid the premium and purchased insurance up to that

time. It did not pay the premium or buy insurance

up to June 30th, 1898; for if, by counsel's own theory,

a year's premium had been paid at that time, it would

have related back to and been partially devoted to

the payment for insurance in force since the preced-

ing 4th of October. A premium is paid to June 30th,

1898, when it pays for the insurance up to that time,

and not otherwise, which the two years' term insur-

ance premium did not do, unless plaintiff in error

claims that, as the first two years' insurance expired

October 4th, 1897, and the first 30tli day of June there-

after occurred in 1898, the deceased was presented by

the company with nine months' insurance without

charge therefor. In this event, when the premium was

paid if at all, to the expiration of the two years from

October 4th, 1895, it ipso facto carried the insurance

forward to June 30th 1898. We do not believe, how-

ever, that the court will take any such strained or

unnatural view as to the meaning of the contract.

Finally, the Table of Guaranties, to which plaintiff

in error clings for the entire support of her case

upon the interpretation of the policy, specifies in un-

mistakable language that it is effective "provided there

"is no indebtedness against this policy". Unquestion-

ably on the 30th of June, 1898, there was an indebted-

ness against the policy which was never paid. The

l^olicy does not provide any concession respecting paid

up insurance or reduced insurance fully paid up upon

a policy upon which on June 30, 1898, an indebtedness
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existed. An unpaid i^remium due upon a policy is as

much of an indebtedness thereon as a like amount bor-

rowed upon it, either to pay such premium or other-

wise. In fact such unpaid premium is the only in-

debtedness that could exist against the policy when

John D. McDougald died^ Since by its terms the com-

pany will only "loan to the insured the amount of

" any premium or premiums, within the accumulation

" period, as they shall become due, after the premiums
^^ on this policy have been paid for eleven years, to

*' enable him to keep the policy in force'' * # *

(Trans, p. 6). Plaintiff was therefore not entitled to

any insurance for any part of the year in which she

made default in pajanent of premium except, let us ad-

mit for the argument, for the month of grace following

the 30th of June, 1897, or, as she figures the date when

II.

IF THE NEW YORK NOTICE LAW IS APPLICABLE TO THIS

POLICY, IT IS THE ACT OF APRIL 8, 1897, AND NOT

THE ACT OF OCTOBER 1, 1892, WHICH IS THUS

APPLICABLE.

In 1876 the Legislature of the State of New York

passed an act, forbidding life insurance companies to

declare their insurance policies forfeited except after

sending to the policy-holders certain prescribed notices

(Laws, 1876, Chap. 341). This act was amended in

1877 so as to read as follows:
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^^No life insurance company doing business in

the State of New York shall have power to de-

clare forfeited or lapsed any policy hereafter issued

or renewed, by reason of non-payment of any an-

nual premium or interest, or any portion thereof,

except as hereinafter provided. Whenever any
premium or interest due upon any such policy

shall remain unpaid, when due, a written or printed

notice stating tlie amount of such premium or

interest due on such policy, the place where said

premium or interest should be paid, and the per-

son to whom the same is payable, shall be duly

addressed and mailed to the person whose life is

assured, or the assignee of the policy, if notice

of the assig-nment has been given to the company,

at his or her last known post office address, post-

age paid by the company or by an agent of such

company or person appointed by it to collect such

premium. Such notice shall further state that un-

less the said premium or interest then due shall

be paid to the company or to a duly appointed

agent or other person authorized to collect such

premium within thirty days after the mailing of

such notice, the said policy and all payments there-

on will become forfeited and void. In case the

payment demanded by such notice shall be made
within the thirty daVs limited therefor, the same
shall be taken to be in full compliance with the

requirements of the policy in respect to the pay-

ment of said premium or interest, anything there-

in contained to the contrary notwithstanding; but

no such policy shall in any case be forfeited or de-

clared forfeited or lapsed until the expiration of

thirty days after the mailing of such notice. Pro-

vided, however, that a notice stating when the pre-

mium will fall due and that if not paid the policy

and all payments thereon will become forfeited

and void, served in the manner hereinbefore pro-

vided, at least thirty and not more than sixty days
prior to the day when the premium is payable,

shall have the same effect as service of the notice
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hereinbefore provided for.'' (Laws, 1877, Chap.

321.)

In 1892 this act and the act of 1876 were repealed

(Laws, 1892, Chap. 690, Sec. 290 and schedule) and

a new law, which went into effect October 1, 1892, was

enacted as follows:

^'No life insurance corporation doing business

in this state shall declare forfeited, or lapsed, any
policy hereafter issued or renewed, and not issued

upon the payment of monthly or weekly premiums,
or unless the same is a term insurance contract

for one year or less, nor shall any such policy be

forfeited or lapsed, by reason of non-payment when
due of any premium, interest or installment or any
portion thereof required by the terms of the policy

to be paid, unless a written or printed notice stat-

ing the amount of such premium, interest, install-

ment or portion thereof, due on such policy, the

place where it should be paid, and the person

to whom the same is payable, shall be duly ad-

dressed and mailed to the person whose life is

insured, or the assignee of the policy, if notice of

the assignment has been given to the corporation,

at his or her last known post office address, post-

age paid by the corporation, or by an officer there-

of, or person appointed by it to collect such pre-

mium, at least fifteen and not more than forty-

five days prior to the day when the same is

payable.

'^The notice shall also state that unless such

premium, interest, installment, or portion thereof,

then due, shall be paid to the corporation, or to

a duly appointed agent or person authorized to

collect such premium by or before the day it falls

due, the policy and all payments thereon will be-

come forfeited and void except as to the right to a
surrender value or paid up policy as in this chapter

provided.
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^^If the payment demanded by such notice shall

be made within its time limited therefor, it shall

be taken to be in full compliance with the require-

ments of the policy in respect to the time of such

payment; and no such policy shall in any case be

forfeited or declared forfeited or lapsed until the

expiration of thirty days after the mailing of such

notice.

"The affidavit of any officer, clerk, or agent of

the corporation, or of any one authorized to mail

such notice, that the notice required by this sec-

tion has been duly addressed and mailed by the

corporation issuing such policy, shall be presump-

tive evidence that such notice has been dulv given''

(Laws, 1892, Chap. 690, Sec. 92.)

By the same act, however, it was also provided as

follows

:

''The repeal of a law, or any part of it speci-

fied in the annexed schedule, shall not affect or

impair any act done, or right accruing, or ac-

quired, or penalty, forfeiture or punishment in-

curred prior to October 1, 1892, under or by virtue

of the laws so repealed, but the same may be

enjoyed, asserted, enforced, prosecuted or inflicted,

as fully and to the same extent as if such laws

had not been repealed; and all actions or proceed-

ings, civil or criminal, commenced under or by
virtue of the laws so repealed and pending, Sep-

tember 30, 1892, may be prosecuted and defended

to final effect in the same manner as they might

under the laws then existing unless it shall be

otherwise specially provided by law." (Laws,

1892, Chap. 690, Sec. 291.)

And also, as follows:

"The provisions of this chapter so far as they

are substantially the same as those of laws ex-

isting on Sejotember 30, 1892, shall be constnied

as a continuation of such laws, modified or
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amended, according* to the language employed in

this chapter, and not as new enactments, and shall

be applicable to all corporations formed under laws
repealed by this chapter." (Laws, 1892, Chap.
690, Sec. 292.)

In 1897 an act was passed, which went into effect

on April 8, 1897, and of which the following portions

are material to the present argument:

^^ Section 1. Section sixteen of chapter six hun-

dred and ninety of the laws of 1892, entitled ^An
Act in relation to insurance corporations consti-

tuting chapter thirty-eight of the General Laws^
and known as the insurance law, as amended by
chapter nine hundred and seventeen of the laws

of eighteen hundred and ninety-five, is hereby

amended so as to read as follows: * * *

"Sec. 2. Section ninety-two of said chapter is

hereby amended so as to read as follows:

"Section 92. No forfeiture of policy tvithout

notice. No life insurance corporation doing busi-

ness in this state shall within one year after the

default in payment of any premium, installment or

interest declare forfeited or lapsed, any policy here-

after issued or renewed and not issued upon the

payment of monthly or weekly premiums, or unless

the same is a term insurance contract for one

year or less, nor shall any such policy be for-

feited, or lapsed, by reason of non-payment when
due of any premium, interest or installment or any
portion thereof required by the terms of the policy

to be i)aid, uithin one year from the failure to

pay such premimn, interest or installment, unless

a written or printed notice stating the amount of

such premium, interest, installment, or portion

thereof, due on such policy, the place where it shall

be paid, and the person to whom the same is pay-
able, shall have been duly addressed and mailed

to the person whose life is insured, or the assignee

of the policy, if notice of the assignment has been
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given to the corporation, at his or her last known
post office address in this state, postage paid by

the corporation, or by any officer thereof, or per-

son appointed by it to collect such premium, at

least fifteen and not more than forty-five days

prior to the day when the same is payable. The
notice shall also state that unless such premium,

interest, installment or portion thereof, then due,

shall be paid to the corporation, or to the duly

appointed agent or person authorized to collect

such premiums by or before the day it falls due,

the policy and all payments thereon will become
forfeited and void except as to the right of a

surrender value or paid up policy as in this chap-

ter provided. If the payment demanded by such

notice shall be made within its time limited there-

for, it shall be taken to be in full compliance with

the requirements of the policy in respect to the

time of such payment, and no such policy shall

in any case be forfeited or declared forfeited, or

lapsed, until the expiration of thirty days after the

mailing of such notice. The affidavit of any officer,

clerk, or agent of the corporation, or of any one

authorized to mail such notice that the notice re-

quired by this section, has been duly addressed and
mailed by the corporation issuing such policy shall

be presumptive evidence that such notice has been

duly given. No action shall be ynaintained to

recover under a forfeited policy, unless the same
is instituted ivithin one year from the day upon
ivhich default teas 7nade in paying the premium,
installment, interest or portion thereof for which

it is claimed that forfeiture ensued*^ (Laws, 1897,

Chap. 218).

We have given all of the New York legislative Acts

upon the subject and have italicised the portions of the

last act not found in the act which it amended, in

order that the court may obseiTe their relation to

each other; and it will be noted that the Act of
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1897 does not contain the saving clause found in the

Act of 1892.

Although we believe that the courts of New York

would decide, if the question were presented to them,

that the notices sent by the insurance company to the

insured and to the assignee of the policy conformed

with the requirements of the law,

McDougald vs. Provident, etc., Society
y
post,

although this court has held to the contrary,

Mutual Life Ins. Co. vs. Bingley, post,

nevertheless we shall assume, for the purpose of this

arg-ument that at no time did the defendant in error

send any notices, required by the New York statutes,

respecting the due dates of premiums on this policy.

It is claimed, accordingly, by plaintiff in error that the

default in the payment of premiums was excused and

that the policy was in force at the time of the death

of the insured. Waiving, temporarily, the contention

to which we shall briefly hereafter advert, that this

policy was not subject to the provisions of the New

York statutes where its provisions conflict therewith,

but conceding, for the purpose of the argument, that

this contract is governed by the law of the State of

New York, nevertheless, we respectfully submit, the

policy in question became forfeited before John D.

McDougald 's death, and, therefore, this action cannot

be maintained.

The litigation over life insurance policies in this

circuit has made the court already familiar with the

fact that ever since 1876 there has been at all times
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in force in the State of New York some statute re-

quiring insurance companies to send certain notices

as a condition to the immediate forfeiture of insurance

policies for nonpayment of premium. It is a familiar

fact, too, that the legislature of that state has not

been content with the original law enacted in 1876 but

has at various times altered the law in this regard.

Of these changes, as we have already stated, there

have been three made in the years 1877, 1892 and 1897,

respectively.

The most important and significant change in the

law was made in 1897, yet the alterations made at

other times were not immaterial; and in considering

the history of any insurance policy which covers a

period within which any of these changes has been

made, it may become in the highest degree material^

what law is to govern. Such a case is the one at bar,

where the right of action of plaintiff in error depends

upon the establishment of the contention that the act

in force at the time of the issuance of the policy,

rather than that in force at the time of the death of

the insured, is applicable where, during the period

lapsing between these times, the law has been mater-

ially amended.

In all of these statutes the peculiar wording that

defines the scope of the legislation has been repeated.

To quote these words, each act applies in terms to

*'any policy hereafter issued or renewed' \ If in any

given case the policy has been issued since the last

enactment of the legislature, no possible question can

arise. If renewed since that enactment, although
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issued prior thereto, it may be similarly conceded that

the application of the statute is in that case, too, a com-

paratively simple matter. But it may well happen

that a forfeiture is claimed on a policy which has been

neither issued nor renewed since the last change in the

act. Though there is some doubt as to the construc-

tion to be given the word ^'renewed" to which we shall

hereafter refer, let us assume that this policy was not

renewed since the date of the last change in this act,

April 8, 1897.

Three conceivable theories can then be suggested

under which these laws can be applied to this policy:

1st. Any policy issued or renewed during the period

elapsing between one of these enactments and the suc-

ceeding one remains governed, in spite of the new

enactment, by the act under which it was thus issued

or renewed, and is only brought by a fresh renewal

subsequent to the second enactment under the opera-

tion of the 'latter—that is to say, the old act remains

in force for a qualified purpose. It covers certain

policies for a certain period and then hands them over,

if renewed, to the protection afforded by the new

statute. This is virtually the contention of the plaintiff

in error.

2nd. Or such a policy is not governed by any

statute at all after the new enactment until and unless

by a renewal it is brought within the operation of the

latter—that is to say, the old act is completely oblit-

erated under this theory. It is as if the old statute

never existed; and there is no law restricting the
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right to forfeit any policies except such as have been

issued or renewed since the most recent enactment.

3rd. Or, finally, the expression "hereafter issued

or renewed'' in each fresh enactment is to be con-

strued as relating back to the period at which its

predecessor was enacted and as bringing all policies

within the scope of the new law. The scope of opera-

tion of the existing law remains always the same; the

mode of operation alone is changed. It is as if that

part of the act which defines its scope were never re-

enacted, but always continued in force unchanged from

the date of the first enactment, the changes being made

in the balance of the act alone, and therefore affecting

in future all policies issued or renewed at any time

after the original enactment.

We believe we shall establish, to the satisfaction of

the court, that the first of these three theories is un-

tenable. Either one of the other two theories, as we

shall see, will defeat this action, regardless of any

other point involved, and, strictly speaking, it will be

unnecessary to decide between them; but we believe

the latter will prove to be the theory which will best

commend itself to the court.

1. The provisions of the New York statute in re-

gard to notice are not such a part of the contract of

insurance that the statute may not be amended or re-

pealed at the will of the legislature ivithout impairing

the obligation of such contract.

It is necessary to our argument that the provisions

of the New York statute should be held to be consti-
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tutionally alterable by the legislature at its pleasure.

We shall shortly see that this has been authoritatively

determined. On the other hand if, when this policy was

issued in 1895, the law in this regard then in force

became an element in the contract, so that to alter it

would be to impair the obligation of that contract^

there is nothing further to be said upon this phase

of the case. When the question was first presented to

the Court of Appeals in New York that court decided

without hesitation that the legislature could make the

law applicable to existing contracts and impose in

future on the insurance companies the duty of sending

notices as a condition to the forfeiture of policies

already issued. The only question discussed in that

opinion, in fact, is the question whether by making the

act applicable to policies thereafter "renewed'', the

legislature meant it to apply to policies theretofore

issued, on which the annual premimns should be there-

after paid, and which should be in that sense "re-

newed". The court held that such policies were "re-

newed" within the meaning of the act, and could not

be forfeited unless notice were sent.

Carter vs. Brooklyn Life Ins. Co., 110 N. Y. 15.

This case has never been questioned in New York,

although there has been some conflict between the

courts of that state and of the United States respecting

the meaning of that term.

New York Life Lis. Co. v. Statham, 93 U. S. 24;

McMasters v. New York Life his. Co., 183 id. 25;
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but the New York decision is controlling as to the

proper interpretation of a statute of that state.

Banholzer v. New York Life Ins. Co., 178 U.

S. 402.

The Carter case was followed in the recent case of

Rowe V, Brooklyn Life Ins. Co., 42 N. Y.

Suppl. 646;

and the same doctrine was more explicitly adopted in

the case of

Baldwin v. Provident Sav. Life Assur. Soc, 48

N. Y. Supp. 463.

In that case, as in the Rosenplaenter case, herein-

after referred to, the court applied the act of 1892 to

a policy issued prior to its passage. The latter act,

unlike its predecessor of 1877, exempted certain classes

of policies from the operation of the statute, and re-

lieved the insurance companies in the case of such

policies from the necessity of giving notices concerning

payment of premiums. The court held the policy there

in question belonged to one of the classes thus ex-

empted, and therefore became forfeited, although under

the act of 1877, which was in force when the policy

was issued, the policy-holder was entitled to a notice

before his policy could be forfeited.

In a case recently decided by this court, the principle

was taken for granted. In

Mut. Life Ins. Co. v. Dinghy, 100 Fed. 408,

the act of 1892, though it did not go into effect until

October 1, was applied to a policy issued May 24, 1892.
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The same question was elaborately discussed by the

Circuit Court in the sixth circuit, in the case of

Rosenplaenter v. Provident Savings Life Assur.

Soc, 91 Fed. 728,

and the reasoning of that court was approved and

quoted by the Circuit Court of Appeals in affirming that

decision.

Rosenplaenter v. Provident Savings Society, 96

Fed. 721; 46 L. R. A. 473.

As was said by the Circuit Court of Appeals in that

case

:

"The subsequent repeal of this statute does not

impair the obligation of the contract in respect

to premiums which should mature thereafter. The
repeal simply permits the contract into which the

parties have entered to be enforced according to

its own terms and conditions.''

And again

:

"Laws repealing laws which prevent the opera-

tion of contracts otherwise within the competency
of the parties, and permit their enforcement accord-

ing to their terms have never been regarded as

laws impairing the obligation of contracts, or as

an impairment of vested rights."

The court cited in support of its views:

Eivell V. Daggs, 108 U. S. 143

;

Gross V. Mortgage Co., 108 U. S. 477;

and quoted the familiar extract from

Satterlee v. Matthewson, 2 Pet. 380, 412:

"It is not easy to perceive how a law which gives

validity to a void contract, can be said to impair

the obligation of that contract."
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When a policy holder seeks to apply this statute he

is asking to be relieved from his express undertaking

and from his failure to meet obligations which he has

expressly assmned by the explicit terms of his policy.

And finally the point was conceded and the decision

in the Rosenplaenter case approved in the opinion of

the Circuit Court for this district in the case^of __ ,

Hathaway v. Mutual Life Ins. Co., "tM Fed. -8i5-|

4» C. C, x\. 655.

The onlv case to the contrarv of which we are aware

is that of

Germania Life his. Co. v. Peetz, 47 S. W. 687.

That is a decision of an intennediate court in Texas

and distinguishes the Carter case (supra) on no better

ground than that the legislature may increase the con-

tractual burdens of an insurance company but cannot

lighten them—the very rediictio ad absurdum which was

used by the learned court which decided the Eosen-

l)laenter case to point its decision.

It seems clear to us, then, that this statute is merely

a regulation of the business of insurance companies

which can be imposed or withdrawn at the pleasure of

the legislature. If it is not, then the expression "any

policy hereafter renewed'' is meaningless, and the

legislature on the passage of the original act assumed

a power which it did not possess, and has repeated

the offense at each new enactment. Accepting, then,

the conclusion that the application of these provisions

and of any modification of them to existing policies is

at all times within the power of the legislature, the
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question becomes one merely as to what the legislature

has actually done.

2. The act of 1892 ceased to he operative on April

8, 1897, as to all premiums thereafter falling due

tvhether on policies theretofore or thereafter issued or

renewed.

It will assist us to see the effect of these amend-

ments in the statute if we first consider the effect of

an out and out repeal of the earlier by the later act.

Suppose the legislature of the State of New York

in 1897, instead of modifying the act of 1892 and

without attempting to make any new provision in re-

gard to the same subject matter, and without express

resei'\^ation of any existing rights, had simply repealed

the act of 1892—all provisions of the statutory law,

that is to say, which prohibited the forfeiture of in-

surance policies for default in the premiums without

the sending of notices thereof. Take this same con-

tract of insurance which was entered into on the 4th

day of October, 1895, and suppose the repeal of the

act of 1892, to have been made on the 8th day of April,

1897, the day on which, as a matter of fact, the modified

law went into effect. A new premium fell due accord-

ing to the terms of the policy on June 30, 1897. By

the terms of the policy, it would be avoided by a fail-

ure to pay this premium on that day or within a month

of grace thereafter, and it was not provided in the

policy that the insured should be entitled to a notice

regarding these premiums before the policy became

avoided. If the unqualified repeal had been made

in April, 1897, what would have been its effect as
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regards this premium falling due on the following 30th

of June? If we concede that a repeal of this law is

not unconstitutional as impairing the obligation of a

contract, there can be but one answer to this question.

The repeal would have left the parties with their rights

determined only by the express terms of their con-

tract. There would have been in June, 1897, no law

forbidding the forfeiture without notice, and the policy

would have lapsed at the expiration of a month from

the default in the payment of premium. It is impos-

sible to escape this conclusion. The legislative pro-

hibition of the forfeiture, which alone stood in the

way, would have been withdrawn, and, now that the

statute has become a dead letter, there would have been

nothing to prevent the Insurance Company from doing

what it could not have done as long as tlie statute was

alive.

'^When an act expires or is repealed, it is, as

regards its operative effect, considered, in the

absence of provision to the contrar^^ as if it had
never existed, except as to matters and transac-

tions past and closed. As to all future matters,

all steps yet to be taken, the repealed statute upon
which they are based is treated as utterly oblit-

erated.
'

'

Endlichy Interpretation of Statutes, Sec. 478.

' * The amount of the whole comes to this : that

a repealing clause is such an express enactment

as necessarily divests all inchoate rights which

have arisen under the statute which it destroys.

These rights are but an incident to the statute and
fall with it, unless saved by express words in the

repealing clause.''

Butler V. Palmer, 1 Hill 324, 334.
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The repeal of an act conferring jurisdiction of a con-

troversy on a particular court necessitates the dis-

missal of actions, though commenced prior to the re-

peal and based on occurrences which took place while

the act was in force.

U. S. V. Kelly f 97 Fed. 460, and cases there cited.

It makes innocent acts which were criminal at the

time they were committed, and prevents their punish-

ment.

State V. Lewis, (S. C.) 33 S. E. 351;

State V, Manseh (S. C.) 30 S. E. 481.

It legalizes contracts which were illegal when they

were made.

Beaton v. Dennis, (Tenn.) 52 S. W. 175.

In Kennedy v. Adams, (Nev.) 51 Pac. 840, the fol-

lowing question was under discussion: After a claim

against an estate had been presented and been dis-

allowed, the statute allowing three months from such

disallowance within which to bring an action was

repealed, and a new act passed shortening the period

to thirty days. It was held that the action on this claim,

not having been brought within 30 days, was barred.

In Eivell V. Daggs, 108 U. S. 143, the Supreme Court

of the United States held that the defense of usury

could not be interposed to an action instituted subse-

quent to the repeal of the usury law, though the con-

tract in suit was made while it was still in force and

although that law declared such a contract void.
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These principles are well settled and further illus-

tration is unnecessary. We need only refer to the

leading text books, where the matter is discussed and

authoritative decisions are cited.

Sedffivickj Statutory Construction, pp. 108

et seq.

;

Endlichy Interpretation of Statutes, Sees. 478

et seq.

If the New York legislature had in 1897 unequivo-

cally and unreserv^edly repealed the prior act in regard

to this matter and made no new enactment upon the

subject, there cannot be two opinions as to what would

have become of the policy in suit here in June, 1897,

when the due date of the premium came and went,

and the premium remained unpaid. The law which

gave the policy holder the right to his notice, would

have been gone, and that would have ended the whole

matter. By no process of finely drawn reasoning could

counsel for plaintiff in error have kept the statute alive

for the benefit of this policy holder after it had once

been repealed. He would have been driven back on

the constitutional argument that the repealed act had

become a part of the contract and so would remain

as an element thereof, though no longer a law. We
think he could have referred to no principle of the

law, and no decided case, which, as a matter of statu-

tory construction, would have supported an implied

reservation of existing policies from the effect of an

unqualified repeal.
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Indeed, the act which prevented the forfeiture hav-

ing been unreservedly repealed, a grave question would

have arisen whether the companies could not have de-

clared forfeited policies on which default had been

made in the payment of premiums even prior to the

repeal. It would then have been no longer the legis-

lative policy that they should be restricted in their

mode of declaring policies forfeited. Is there any

reason for thinking that the statute, which would

no longer have any force, would nevertheless protect

the policy holders against their defaults, even though

these defaults had occurred prior to the repeal and

when the act was in force? It seems to us possible

that in the case of an absolute repeal, with no sav-

ing clause and no new enactment, the insurance com-

panies might consistently maintain their right to de-

clare forfeiture for past delinquencies. Could they

not say to their policy holders:

^'You did not pay your premiums prior to 1897.

It is true that we did not send you the notice pre-

scribed by the law then in force. But that law
is now repealed and we are at liberty now to de-

clare a forfeiture. We accordingly declare your
policies forfeited under their terms for your de-

fault in these past years."

We are by no means sure that under an unqualified re-

peal they would not have had that right. And this brings

us directly to what the legislature actually did do in

1897. We have elaborated the preceding portion of our

argument to what seems perhaps an unnecessary length

in view of the fact that it is based in part on a sup-

position, but its importance cannot be overrated; for
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the legislature in 1897 virtually repealed so much of the

act of 1892 as is inconsistent therewith, without the

reservation and rule of construction which the earlier

act contained in Sees. 291 and 292 thereof. The new

enactment and its rule of construction we shall con-

sider later. For the present, we shall discuss the effect

of the repeal.

When the act of 1892 repealed the earlier acts in

pari materia
J
a saving clause provided that the repeal

should not affect rights already acquired under the

laws repealed; and it was authoritatively determined

that this clause did not reserve to the holders of exist-

ing policies the right to future notices under the

earlier act, as a condition of forfeiture.

Rosenplaenter v. Provident etc. Society, -supra.

The earlier act conferred upon those who took out

policies while it remained on the statute book the right

to a notice only during such times as the statute itself

remained in force. The right under the statute to a

notice was not a continuing one, vesting once for all at

the time of the issuance of the policy; but it was

simply conferred year by year as the premiums fell

due, and so long as the statute which required the

notice remained in force. It was the exemption from

forfeiture year by year if the company should not send

the notice that was so acquired under the statute, but

only while the latter was unrepealed.

As before observed, however, the act of 1897 con-

tained no such reservation or rule of construction as

that found in the act of 1892. The later act amended
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the earlier one and thereby virtually repealed such

portions thereof as were not carried forward in the

amendatory act. By the reservation contained in the

act of 1892 the insurance companies were prohibited

from doing exactly what we have seen they might have

attempted to do if there had been an unqualified re-

peal—declare policies forfeited for past defaults. It

was protection from any such action on the part of

the insurance companies, and not protection from for-

feiture for future defaults, which this reservation was

intended to afford. The latter was a right which, in

the nature of things, could not accrue or be acquired

until the time when the premium should fall due, and

the statute must be in force at that time in order to

confer it.

Moreover, it is impossible to construe the reserva-

tion contained in the act of 1892 as conferring pro-

tection to holders of then existing policies from for-

feiture for future defaults, since hopeless confusion

would arise in attempting to apply the positive enact-

ments of 1892 and 1897. Suppose a policy issued prior

to 1892 and therefore, let us say, within the saving

clause of the earlier act for its whole life, be renewed

after the act of 1892 went into force. By the express

terms of that act it is then brought under its operation

also. Are both statutes to govern that policy thence-

forth; or, if not, by what principle of construction can

it be said that either one statute or the other, if in-

consistent, is to be exclusively operative! How much

more evident is it, therefore, that since the act of

1897 does not contain the reservation found in the act
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of 1892, the latter affords no protection to holders of

then existing policies who have defaulted in the pay-

ment of their premiums after it was virtually repealed.

Nor is there any authority for giving to a reserva-

tion of accrued rights, when an earlier act has been

amended as here shown, such a construction as here

contended for by the learned counsel for plaintiff in

error. An instructive case on the question of what

constitutes an accrued right, within the meaning of such

a reservation, was decided by this court.

Richards v. Bellingham Bay Land Co., 54 Fed.

209; 4 C. C. A. 290; 7 U. S. App. 494.

The statutes of Washington, providing for com-

munity property and abolishing the right of dower

with a reservation of accrued rights, were under dis-

cussion by the court. It was held that marriage and

the acquisition of loroperty by the husband while the

dower act was in force did not give the wife a right

which was reserved from the operation of the repeal.

Such right as she had was still inchoate and outside

the saving clause. It seems to us clear that the right

to exemption from forfeiture for future defaults under

such a statute as we are considering is likewise merely

inchoate and therefore not reserved.

The cases already cited of

Baldwin v. Provident Sav. Life Assur. 'Soc,

supra, and

Rosenplaenter v. Provident Sav. Life Assur.

Soc.y supra,

are both authorities for our position.
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In the latter case it is said:

''When the act of 1877 was repealed by the act

of 1892, the whole subject was thereafter regulated
only by the latter act."

3. The word ''hereafter^' in the various enactments

providing for notice is to be construed as relating back

to the time of the enactment of the original statute in

this regard.

If our reasoning thus far is correct, we have dis-

posed of the only point necessary to a decision favor-

able to defendant in error under our construction of

the policy. It is stoutly contended, however, by plain-

tiff in error that this policy did not and could not come

within the operation of the statute of 1897, because it

was neither issued nor renewed subsequent to April 8,

1897, when the statute of that year went into effect.

The case of plaintiff in error in this respect rests on

the theory that the act of 1892 continued to apply to

this policy until the insured's death in 1898. If we are

right in our contention that this is not the law, her

case must fall. If it is true that the statute of 1892

did not become an element in the contract made subse-

quent to its enactment so as to be beyond the reach

of the legislature, and that the repeal or amendment

of that act deprived the holders of policies issued while

it was in force of any right to a notice subsequent to

its repeal, and that an insurer might without the giv-

ing of notice cause a policy to be forfeited at the

expiration of a year from the default made in the pay-

ment of a premium, as provided in the act of 1897,

then, conceding what is not only conceded, but earnestly
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asserted by plaintiff in error, that the act of 1897

has no application to this policy, it follows, as a matter

of course, that subsequent to the repeal of that part

of the act of 1892, which is inconsis,tent with the act of

1897, there was no such inconsistent statute in force

requiring any notice on the policy, and it could be

forfeited according to its terms, immediately upon or

at the expiration of a month after default in payment

of a premium. In other words, conceding, for the

argument, that the premium for the first two years'

term insurance was paid, this policy lapsed in the

summer of 1897 and plaintiff in error has no right of

action.

Counsel might argue, however, that this very con-

clusion is a reductio ad ahsurdum which proves his

case; that the legislature cannot conceivably have in-

tended to relieve insurance companies of all their obli-

gations on i^olicies theretofore issued, while it still

emphatically reiterated its requirements in regard to

policies issued in the future. While we do not con-

cede that even this conclusion could weaken the force

of our reasoning, which depends not on conjecture as

to the intent of the legislature, but on well-settled

principles of statutory construction, still we are satis-

fied that it is not the inevitable result of our reason-

ing, but that there is good ground for a construction

of these statutes which will harmonize completely the

legislative policy in regard to this matter. It seems

to us, in other words, perfectly conceivable that the

legislature, in making its successive changes in the

law, never intended to alter the scope of its opera-
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tion but only its mode; that the successive acts are to

be construed as respectively applicable to all policies

still in force which had been issued or renewed since

the time when the first act was placed on the statute

books; that at any given time we have not two or

three conflicting acts in force applicable to as many

different classes of policies, but one act only, applicable

to all policies which are still in force and which have

ever come within the operation of any law on the

subject.

Let us take first the repeal and new enactment in

1892. As we have already seen, the repealing act con-

tained this section

:

"The provisions of this chapter so far as they

are substantially the same as those of laws exist-

ing on September 30, 1892, shall be construed as a

continuation of such laws, modified or amended
according to the language employed in this chapter

and not as new enactments."

There was thus enacted what has been regarded in

many jurisdictions as a general rule of statutory con-

struction eminently fair in its operation. If a criminal

statute, for instance, is repealed and a new one cover-

ing similar ground is enacted, it is generally held that

the effect of the repeal is not the ordinary effect of a

repeal which we have pointed out, and that acts com-

mitted while the first law was in force are not made

entirely innocent thereby, but come within the opera-

tion of the new \srw as though it were merely a modi-

fication of the old law, some law on the subject being

continuously in force. This is, of course, a very dif-

ferent thing from holding that the old law still re-
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mains in force. The old law is not in force for anv

purpose; but the new law is applicable in future to

matters arising out of past transactions.

Endlkli, Interpretation of Statutes, Sec. 490;

Florida, etc., R. Co, v. Foxivorth, (Fla.) 25

So. 338;

Commonivealth v. Herrick, 6 Cusli. 465

;

Est. of Prime, 136 X. Y. 347.

In other words, under well recognized rules of con-

struction, the new act is to be construed as an amend-

ment is to be construed—not as a repeal of the old

law, and an enactment of a new one, but as if the old

law continuously existed, only for the future in a modi-

tied fonn.

Black, Interpretation of Laics, p. 359.

We quote from the latter authority in regard to the

effect of such an amendment:

^^In the first place, as to those portions of the

original statute which the amendatory act simply

retains, it is not generally to be construed as a

new enactment. It does not repeal those pro-

visions and then re-enact them in the same terms,

but they are to be considered as remaining in force

from the time of the original enactment, and as

being merely continued in operation by the amenda-
tory statute.

> y

And again (Ibid., p. 357)

:

*^An amendment of a statute by a subsequent

act operates precisely as if the subject matter of

the amendment had been incorporated in the prior

act at the time of its adoption so far as regards

any action had after the amendment is made.
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* * * And where an amendatoiy act uses the

language ^ under the limitations herein provided',

this must be taken to refer to the limitations in

the original act as it stands after all the amend-
ments thereto are introduced into their proper
places therein.''

See also,

McKibben v. Lester, 9 Ohio St. 627.

The rule of construction by which an amended act

is to be deemed to have remained in existence ever since

the original enactment, in all respects except as regards

the particular modification adopted, was accepted by

the New York Court of Appeals in the early case of

Ely V. Holton, 15 N. Y. 595.

In that case an act was under consideration which

modified a prior act in regard to apjDcals ^'from deter-

minations hereafter made" by adding certain new

classes of actions in which apjoeals might be taken.

The court said in part:

^'ISTor do we think that the consideration that

the amended section reads, as the original one did,

that this court shall have jurisdiction to review

determinations ^lereafter made', limits the effect

of the amended portions or the newly introduced

provisions to cases in which the judgments
appealed from were rendered after the amendment
took effect. That is a portion of the old section

which is preserved unaltered. When it was first

enacted, it was thought expedient to confine the

review by this court to future judgments and
orders; but the incorx^oration of the amendment
into a section which was originally thus limited,

does not prove that the new provisions are to be
confined to determinations future in relation to the

time the amendment took effect."
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A few years later the question was presented in a

case which, we submit, is exactly in point here and lays

down the rule which must govern this case. "We refer

to the case of

Moore v. Mausert, 5 Lans. 173; s. c. (on appeal)

49 N. Y. 332.

That case involved the following facts: At various

times from February to April, 1869, materials were

furnished by plaintiff for the building of certain houses

by defendant. During all these times the mechanics'

lien law provided for a lien in the case of materials

'^hereafter" furnished, to be created by the filing of

a notice with the town clerk. On the 4th of May, 1869,

and after these materials had been furnished, the law

was amended, retaining the same phraseology^ and re-

peating the word "hereafter", but providing for the

filing of the notice with the county clerk instead of with

the town clerk. On the 15th of the same month plaintiff,

on the theory that the old act was still in force as re-

gards materials furnished prior to the amendment, filed

his notice with the toivn clerk, as was provided by the

old act, and subsequently brought this action to fore-

close the lien. The Supreme Court held that the plaintiff

could not recover. The case of

Ely V. HoltoUy supra.

was cited and quoted from with approval, and the fol-

lowing conclusion drawn:

"The ivord ^hereafter', as employed in the

amended act, relates haek, and must he considered

as including a claim made by a person for labor

performed or materials furnished after the act of
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1854 took effect, and the place of filing the notice

after the amendment of 1869 must be in the

comity clerk's office instead of the town clerk's

office. The amendment simply directs a dif-

ferent place for filing the notice, without
in any way interfering with any claim ac-

cruing after the act of 1854, and was not in-

tended to make this provision applicable only to

cases where claims accrued after it became a law.

Notice of all claims tchich arose prior to this

amendment, as well as those arising afterwards,
stand upon the same footing, and the law is only
changed as to the place of filing the notice/^

This decision was affirmed by the Court of Appeals

in an opinion in which the reasoning of the General

Term was closely followed. The same principle has

been applied in the later decisions and has remained

unquestioned to this day, and these decisions, con-

taining the rules of construction adopted by the highest

court in the state from which the statute comes, must

govern the construction of the statute in question

here.

It follows, of course, that the act of 1892 became im-

mediately applicable to policies which had been sub-

ject to the act of 1877, which it superseded, and the

act of 1897 in like manner supersedes the act of 1892.

It has been sometimes said that the word ''here-

after" repeated in an amendatory statute should be

construed distributively, that is to say, that in so far

as the new statute is identical with the old one the

word "hereafter" is to be construed as of the date

of the original enactment ; but in so far as the new

statute contains additional provisions it is to be con-



42

strued as of the date of the new enactment. This is

possible, of course, in cases where the new matter is

distinctly separable from the old; and something like

it perhaps was done in the case of Ely v. Holton, supra.

In some cases a similar application will appear to be

obviously in conformity with the legislative intent.

People V. Circuit Judge, 37 Mich. 287.

But the T3resumption is always the other way; and

in cases where the new provisions are inextricably

mingled with the old and where it is obvious that the

legislature was establishing an entirely new and com-

plete system, the only practicable solution is that

adopted in the case of Moore v. Mausert, supra, which

we feel must control this case. There is certainly

nothing in the act of 1897 which can be segregated

and made applicable as a continuation of the act of

1892 to policies theretofore issued. We must either

accept the conclusion that there was thenceforth no

provision at all in regard to such policies or that the

act of 1897 applied in its entirety.

If our statement of the rules of statutoiy construc-

tion here applicable are correct, it follows inevitably

that this policy came under the operation of the statute

of 1897, when enacted. This amendment of the act

of 1892, which was an entire re-enactment and covered

the whole ground of the prior act, operated as effect-

ively to repeal that act as though it had been repealed

in so many words.

''If a sfatuie or section of a statute is re-

enacted, it is totally inconsistent with the idea that

the old statute or section still remains in force,
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or has vitality for any purpose ivhatever. The re-

enactment creates aneiv the rule of action, and
even if there was not the slightest difference in the

phraseology of the tivo, the latter alone can be re-

ferred to as the law, and the former stands to all

intent as if absolutely and expressly repealed.^*

Billings v. Harvey, 6 Cal. 381, 384;

Hoffman v. Hall, 102 Cal. 26.

The decisions and authorities already cited recognize

that the principles of construction which we have been

discussing apply to a statute amending another

statute "so as to read as follows". This is the form

in which the section in question was amended. (Laws,

1897, Chap. 218, Sec. 2.)

The rule is thus laid down:

"When an amendatory act provides that the

original statute shall be amended 'so as to read as

follows ^ and thereupon repeats some of the clauses

or provisions of the amended statute and omits

others, and at the same time introduces certain

new clauses or sections, there are three points

which must be chiefly noticed in regard to its

operation and effect. In the first place, as to those

portions of the original statute which the amenda-
tory act simply retains, it is not generally to be

construed as a new enactment. It does not repeal

those provisions and then re-enact them in the

same terms, but they are to be considered as re-

maining in force from the time of the original

enactment, and as being merely continued in opera-

tion by the amendatory statute. * * * i^i the

second place, those provisions which are newly
added by the amendatory statute are not to be con-

sidered as having been in force from the begin-

ning. They take effect from the time of the enact-

ment of the amendatory act, and derive their whole

efficacy and vitality from the amending law, and
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not from that amended. * * * /,^ fj^^ third

place, all those provisions of the original statute

which are not repeated in the amending statute

are abrogated or repealed thereby, and are there-

after of no force or effect whatever/'

Black, Interpretation of Laics, pp. 359, 360.

That is to say, the act of 1897 operates exactly on

the act of 1892 as the latter did on the act of 1877,

in spite of the different mode in which the repeal and

re-enactment are effected. Our argument in regard

to the act of 1892 is, therefore, applicable to the act

of 1897, and leads irresistibly to the conclusion that

after the passage of the latter act, it was the only

act in force requiring the sending of notices and that

it accordingly applied to policies, like the one in the

case at bar, already issued. We will not prolong our

discussion of this point, but will refer merely to the

following authorities in confirmation of our position:

Sedgwick, Statutory Construction, p. 110 note,

and cases cited;

Sutherland, Statutory Construction, Sec. 133, and

cases cited;

Endlich, Interpretation of Statutes, Sec. 196;

In re Connellan, 56 X. Y. Suppl. 157;

Hoffman v. Hall, 102 Cal. 26;

Somers v. Commonwealth, (Va.) 33 S. E. 381;

Shadewald v. Phillips, (Minn.) 75 N. W. 717;

U. S. V. Kelly, 97 Fed. 460.

We have but a word in conclusion on this branch

of the argument. It has been said that to make these

statutes operate on policies already issued is to make
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them retroactive in their operation, and that, there-

fore, such construction is to be avoided, if possible.

We have seen that, even if it does make them retro-

active, there is no better solution of the difficulty. But

that does not seem to us to be its effect.

*'A statute is not retrospective in the sense

under consideration, because a part of the re-

quisites for its action is drawn from a time ante-

cedent to its passage. yy

Endlich, Interpretation of Statutes, Sec. 280.

A criminal act is not retrospective because it operates

on individuals born before its passage. An act re-

quiring foreign corporations to name an agent on whom

process may be served is not retroactive because it

applies to corporations already formed, or because it

applies to corporations already doing business in the

state. To apply a statute, in regard to forfeiture, to

premiums which have already fallen due would be to

make it retroactive. But it seems to us that it is not

properly thus characterized merely because it is applied

to existing contracts. Its whole operation is still in

the future. A statute is retroactive which applies to

past acts or neglects, and it is not open to that objection

if it applies to future acts and neglects, even though

these acts or neglects may be related indirectly to

existing matters. The action of these statutes is al-

ways entirely prospective. It is future defaults and

forfeitures which they relieve against. The sending of

notices for future premiums comprises the whole scope

of the acts and they relate in no way to past

transactions.
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4, Under the statute of 1897 this action cannot he

maintained.

We have maintained that this matter of notice is

always within the control of the legislature, and that

any statute or modification of a statute may be made

applicable to existing contracts. The repeal in 1892

of the act of 1877, and the subsequent repeal of the

act of 1892 by the act of 1897, completely obliterated

the earlier act, in each instance, from the statute book,

as regards existing contracts as well as future ones;

and the reservation of accrued rights found in the act

of 1892 was merely operative on past defaults, pre-

venting the insurance companies from thereafter de-

claring a forfeiture therefor. Thenceforth, we have

contended, the only statute operative, whether as re-

gards existing contracts or new ones, was the later

act, and we have argued that the act of 1892 was itself

to be construed as applicable to policies issued after

the act of 1877, even though not renewed after the

act of 1892 was passed, the same considerations being

applicable to the act of 1897, which, since its passage, is

the only one in force on the subject matter.

It only remains, then, to discuss the effect of the

act of 1897 on the policy in suit here. The act, as

before stated, went into effect April 8, 1897. On the

following June 30, a premium on this policy fell due

and Yv^as not paid. The insured died on November 17,

1898, and this action was commenced November 16,

1900 (Trans, p. 14)—over a year from the day upon

which default was made in payment of such premium.
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may declare a policy forfeited, even without any notice,

but shall not do so until one year after default. The

only notice called for, however, is a notice sent to the

insured or the assignee at his or her last known post

office address in the State of New York. Neither the

insured nor the assignee had any such post office

address; and there is a further provision in the act

that no suit shall be maintained under a forfeited policy

unless the same is instituted within one vear after

default in the payment of premium. This suit was

not instituted within the time there prescribed. If

it be contended that, as the insured died after the

expiration of a year from the time of such default,

the statute, under our construction, works a hardship

upon plaintiff in error by summarily cutting off all

her right to litigate this policy by contemplating the

commencement of a suit upon it before the death of the

person claimed to be inursed thereunder, it must be

borne in mind that the contract itself, the w^ritten

agreement of the parties, provided for the absolute

forfeiture of the policy on the failure to pay premiums

thereon in advance when due, or within thirty days

thereafter; and the previous act of 1892, as so de-

clared in the Rosenplaenter case, supra, merely sus-

pended the operation of that part of the contract. If

the insured continued to make default in the payment

of his premiums when due, contrary to his express

stipulation with the insurance company, he ran the risk

of having the legislative act upon which he perhaps

relied further amended or altogether repealed at any
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session of the New York legislature, and of thereby

having his contract with the company re-instated in

every particular. He preferred, however, to run this

risk rather than to pay his premiums—to take the

chances of getting something for nothing, of getting

msurance without paying for it. But he lived a little too

long for the success of his scheme, or that of plaintiff in

error. The law-making body of the State of New York,

realizing the injustice done to insurance companies by

the act of 1892, amended it so as to make its pro-

visions more reasonable to them, and consequently to

the vast army of policy-holders who are likewise in-

terested in preserving intact, as far as they can do

so, the funds of such companies for those who are

legitimately entitled thereto, by meeting their obliga-

tions in this regard; and the possibility of such a case

arising as that presented here, where, on a two year's

premium note which was never paid (and which was

in fact returned to the maker) and the avoidance there-

after of any payment of premium whatsoever in

advance or otherwise during a further considerable

period, a claim for the full amount of insurance is

presented to the Company, is sufficient to demonstrate

the shortcomings of the previous act.

McDougald lived over a year and a half after the

act of 1897 became effective. Although he and his

assignee were charged by law with knowledge that the

policy became forfeited under that act on expiration

of a year from the time of making default in payment

of premium, neither of them chose to take any legal

steps to determine whether or not the policy was still
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a binding obligation on the company, assuming that

the limitation of time for bringing a suit against the

company did not commence until a default had been

made in the payment of premium of June 30, 1897.

We do not understand, however, that plaintiff in

error makes any claim to right of recovery in this

action, if the act of 1897 is to be construed as appli-

cable to the policy in suit. That she has no such right

seems too clear to further consume the time of the

court with argument upon that point.

III.

IF THE ACT OF 1897 IS NOT HERE APPLICABLE, THEN
THE POLICY IN SUIT BECAME FORFEITED ON FAILURE

OF THE INSURED OR PLAINTIFF IN ERROR TO PAY
THE PREMIUM THEREON WHEN DUE, AND IN SUFFER-

ING IT TO REMAIN UNPAID FOR A MONTH THERE-

AFTER, EVEN WITHOUT NOTICE OF SUCH DEFAULT.

We have heretofore seen that if the act of 1897 did

not apply to the policy in question, then there was no

notice law applicable to it, and it is governed by its

own terms.

The policy provided that it was made

"in consideration of the written application for

this policy, which is hereby made a part of this

contract, and in further consideration of the sum
of six hundred and thirty-nine dollars and

cents, to be paid in advance (being the premium
for two years' term insurance), and of the pay-

ment of four hundred and sixty five dollars and

cents (being the life premium), on the thirtieth
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day of June in every year thereafter during the

continuance of this policy" (Trans, p. 3).

It was further provided in the policy that

"if any premium is not paid on or before the

day when due, this policy shall become void, and
all payments previously made shall remain the

property of the company, except as hereinafter

provided.

"A grace of one month will be allowed in pay-

ment of subsequent premiums after this policy shall

have been in force three months, subject to an

interest charge at the rate of five per cent per

annum for the number of days during which the

premium remains due and unpaid" (Trans, p. 7).

Furthermore, the laws of this State require no notice

of default in making payment of premium in order

to render a policy void; and, although it is admitted

that the application for the policy provided that the

latter should be construed according to the laws of

the State of New York, nevertheless, even if we as-

sume for the purpose of argument that the laws of

that State required the giving of a particular notice

as a condition precedent to declaring the policy for-

feited, nevertheless, as every instrument should be so

construed, if possible, as to give effect to all its parts,

it may be fairly contended that all that is meant by the

provision referred to is that the policy issued thereon

is to be governed by the laws of the State of New

York, where the latter is not inconsistent with the tenns

of the former, especially when we consider that ex

propria vigore the notice laws of that State have

no extra-territorial eifect.

Mutual Life Ins. Co. v. Hill, post.
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The provisions in the policy hereinbefore quoted are

unambiguous and not susceptible of any other con-

struction than that apparent upon their face. There

is no rule for the construction of an instrument whose

terms are plainly expressed and well settled. Other-

wise, the terms of the policy are contradictory in this

respect, under the assumption just referred to, and we

must then resort to the rule of construction that a

specific provision in the instrument, i. e., one expressly

requiring payment of premium within a given time as

a condition precedent to the enjoyment of any benefits

thereunder, takes precedence over a general provision,

inconsistent therewith, i. e., one making the laws of a

State other than that where the instrument was made

and which, let us assume, require the giving of a pre-

scribed notice as a condition of forfeiture, applicable to

the contract contained in such instrument.

Mutual Life Ins. Co. v. Hilly post.

And we may resort to the further rule that the later

expression of the minds of the parties, which in

the policy under consideration relates to the payment

of premiums, controls the earlier expression in the

application for the policy inconsistent therewith, which

here provides for the applicability of the New York

laws.

We take it that the foregoing rules of construction are

too well established to require the citation of any further

authority in their support. It follows, therefore, that,

despite the New York statute upon the subject, which

vre have temporarily assumed provided to the contrary,

payment of premium when due is an indispensable
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prerequisite to the recovery upon the policy in suit. As

we have heretofore seen, such payment was not made.

IV.

THE POLICY WAS ABANDONED PRIOR TO McDOUGALD'S

DEATH.

The defense based upon the abandonment of the policy

is predicated upon the action of the assured before re-

ferred to and his failure and that of the alleged assignee

of the policy to make any payment of premiums there-

on. The failure to pay the note given for the larger

part of the first two years' term insurance—in fact

its return to McDougald, the maker, together with the

small payment of money which had accompanied it

—

was in harmony with the like failure to pay any sub-

sequent premium whatsoever, and indicated a design

on his part to abandon the contract. AVhether the pol-

icy was thus abandoned before or after any assignment

thereof is immaterial; for absolutely nothing was done

by any one connected with the policy to keep it alive.

The Supreme Court of the United States has held in a

number of recent cases that, regardless of the com-

pany's failure to send the notice required by the statute

then existent, the comjDany was entitled to treat as aban-

doned a policy upon which no papnent of premimns had

been made for several years. See

Mutual Life Ins. Co. v. II ill, 193 U. S. 551;

Mutual Life Ins. Co. v. Phinney, 178 U. S. 327;

Mutual Life Ins. Co. v. Sears, id. 345;
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Mutual Life Ins. Co. v. Hill, id. 347

;

Mutual Life Ins. Co. v. Allen, id. 351.

V.

HAVING REGARD TO THE CHARACTER OF THE CONTRACT,

PLAINTIFF IN ERROR CANNOT ENFORCE IT BECAUSE
NEITHER SHE NOR THE INSURED HAS PERFORMED
THE AGREEMENT ON THEIR PART TO BE PERFORMED,

TO WIT, THE PAYMENT OF PREMIUMS.

Several decisions of the Supreme Court of the United

States furnish us with the best commentary we could

desire upon this subject. In the case of

New York Life Ins. Co. v. Statham et al., 93

U. S. 24,

the court said:

i<* * * Promptness of payment is essential in

the business of life insurance. All the calculations

of the insurance company are based on the hypo-

thesis of prompt payments. They not only cal-

culate on the receipt of the premiums when due,

but on compounding interest upon them. It is on

this basis that they are enabled to offer assurance

at the favorable rates they do. Forfeiture for

non-payment is a necessary means of protecting

themselves from embarrassment. Unless it were

enforceable, the business would be thrown into

utter confusion. It is like the forfeiture of shares

in mining enterprises, and all other hazardous un-

dertakings. There must be power to cut oif un-

profitable members, or the success of the whole

scheme is endangered. The insured parties are

associates in a great scheme. This associated

relation exists whether the company be a mutual
one or not. Each is interested in the engagements
of all ; for out of the co-existence of many risks

arises the law of average, which underlies the
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whole business. An essential feature of this

scheme is the mathematical calculations referred to,

on which the premiums and amounts assured are

based. And these calculations, again, are based

on the assumption of average mortality, and of

prompt payments and compound interest thereon.

Delinquency cannot be tolerated nor redeemed,

except at the option of the company. This has

always been the understanding and the practice in

this department of business. Some companies,

it is true, accord a grace of thirty days, or other

fixed period, within which the premium in arrear

may be paid, on certain conditions of continued

good health, etc. But this is a matter of stipu-

lation, or of discretion, .on the part of the particu-

lar company. When no stipulation exists, it is

the general understanding that time is material,

and that the forfeiture is absolute if the premium
be not paid. The extraordinary and even desper-

ate etforts sometimes made, when an insured per-

son is in extremis, to meet a premium coming

due, demonstrates the common view of this matter.

*^The case, therefore, is one in which time is

material and of the essence of the contract. Non-

payment at the day involves absolute forfeiture,

if such be the terms of the contract, as is the case

here. Courts cannot with safety vary the stipu-

lation of the parties by introducing equities for the

relief of the insured against their own negligence.''

In the case of

Mutual Life Ins, Co. v. Phinney, 178 U. S. 327,

the court said:

*'The contract of insurance is a peculiar con-

tract, especially when made with a mutual insur-

ance company, for although in tenns a contract

with a corporation it is in substance a contract

between the insured and all other members of that

company. * * * Now, whether the insurance

company, if the law of New York be applicable,
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could insist upon a forfeiture without giving the

notice prescribed by the statutes of that state, and,

enforcing it, forfeit all premiums paid, all obliga-

tion for the return of the surrender value, all

right of the insured by subsequent payments to

continue the policy in force, is one question. But
it is a very different question whether the execu-

trix of the insured, after his long delinquency in

the payment of premiums, can enforce the contract

as against the other insured parties, thereby dim-

inishing their interest in the accumulated reserve.

Ordinarily no one can enforce a contract unless

on his part he performs the stipulated promise,

and it may be that this rule is operative in tliis

case. We do not care to decide the question, and
only mention it for fear that it should be assumed
we had overlooked it.''

We quote somewhat in extenso from the case of

Mutual Life Ins. Co. v. Hill et al., 193 U. S. 551

:

''Under those circumstances the insured failed

to pay, and continued such failure for four years

prior to his death. Yet, notwithstanding his fail-

ure to perform his part of the contract—and per-

formance by the insured underlies the obligation

of the insurance company to perform on its part

—

this action was brought to compel the same per-

formance by the company that would have been

due if he had performed. It is simple justice

between two parties to a contract containing de-

pending stipulations that neither should be per-

mitted to exact performance by the other without

having himself first performed. It is true cases

arise in which one party is enabled to take advan-

tage of some statutory provision and exact com-

pliance from the other without having himself

complied, and courts may not ignore the scope

and efficacy of such statutory provisions ; but,

nevertheless, a judgment for failure to perform

against one party in favor of the other, when the

latter was the first delinquent, is offensive to the
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sense of righteousness and fair dealing. We have

had before us a series of eases coming from the

same jurisdiction in which, when the insured had,

for a series of years, neglected to pay their insur-

ance premiums or perform their parts of the insur-

ance contract, their heirs or beneficiaries have, on

their deaths, sought to obtain judgments against

the insurance company for the amounts which

would have been due on the policies if the insured

had performed their stipulations in respect to the

payment of premiums. Courts have always set

their faces against an insurance company which,

having received its premiums, has sought by tech-

nical defenses to avoid payment, and in like man-
ner should they set their faces against an effort

to extract payment from an insurance company
when the premiums have deliberately been left

unpaid. We cite with approval the decision of the

Supreme Court of Washington in a recent case

{Lone V. Mutual L. Ins. Co.) decided December
21, 1903, and reported in 74 Pac. 689, in which,

as in this case, the insured made payment of

one premium and then lived years without making
further payment, and in which the court said, in

reference to the New York statute here relied upon,

and the conduct of the insured:

^' 'The statute, it is time, provides that no life

insurance company shall have power to declare

forfeited or lapsed any policy by reason of the

non-payment of any annual premium, unless notice

be given in a specified manner; but a statute must
be construed, and its provisions enforced, with

reference to its objects; and the legislature, taking

into consideration the infirmities of memor^^, en-

acted this statute for the purpose of preventing

insurance companies from taking what, in homely
phrase, is termed "snap judgment on its patrons,

thereby depriving them of the benefit of contracts

by reason of slight neg'^ligence on their part, and
when there was no real intention to rescind—

a

beneficent and just law if enforced in the spirit
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of its enactment, but oppressive and unjust if con-

strued with narrow and literal exactness.***********
^' *We are satisfied that the thought never oc-

curred to Rex during liis lifetime that he had
a claim against this company on the po'licy which
had been issued so many years before, or, if he
did, after the lapse of any appreciable time, it was
a dishonest thought, for he knew that he had not

performed the duties which devolved upon him
under the contract, and that he had no rights there-

under; and there seems to be no just reason w^hy

his administrator should demand rights which he

had virtually waived. In Shutte v. Thompson, 15

Wall. 151, 21 L. ed. 123, where a party was stand-

ing upon his statutory right in relation to the

notice concerning the depositions, the court said

that it was not doubted that all the provisions

of the statute respecting notice to the adverse

party could be waived by him; that a party could

waive any provision, either of a contract or of

a statute, intended for his benefit; and that, if a

course of action on his ]oart had misled the other

party, he ought not to be allowed to avail him-
self of his original rights, because, under such

circumstances, he would be availing himself of

what was substantially a fraud, and that he should

not be allowed to reap any advantage from his

own fraud.***********
" 'From every consideration of justice and fair

dealing, we think the respondent should not be

allowed to recover in this case\'*

See, further.

Lone V. Mutual Life his. Co, (Wash.) 74 Pac.

689.
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In line with the foregoing decisions it has been held

that a court will not strain language in order to avoid

the forfeiture of a policy.

Banholzer v. New York Life Ins. Co., 178 U. S.

402;

Belding v. N. W. Nat. Life Ins. Co. (Wis.)

XXXII (N. S. 12) Ins. L. J. 434-436, 453.

Other defences interposed by defendant in error in

the court below were based upon the evidence which,

as we have seen, has not been brought before this

court. We respectfully submit, however, that it al-

ready sufficiently appears that the learned trial court

committed no error in granting judgment for defendant

in error, and that such judgment should be affirmed.

Charles Page,

Edward J. McCutchen,

Samuel Knight,

Counsel for Defendant in Error,


















